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BcTtynutenoHoe cnoBo

TpeTnin BbiNyCK »kypHana 3a 2022 rog oxBaTbiBaeT Nepunog C nions
no ceHTAGPb. B XXypHane oTmMeueHbl BaxkHelLe cobbITMA MOpP-
CKOro npa.a 1 cenaH o630p OJHOMO U3 UHTEPECHBIX CyAeOHbIX
Aen 3a 3ToT nepuop. Kpome Toro, TpaanLMOHHO OTpPaXeHa CTa-
TUCTUKA KMOPCKNUX» ienl B apbuTpaxHbix cygax PO 3a neprog
C VONs MO CEHTALPD.

Oco6eHHOCTbIO JaHHOrO BbiMyCcKa ABNAETCA NHTEPBbIO C KOH-
CTaHTUHOM [yTpei — cTapwmm npenogasatenem HAY BLU3 kypca
MOPCKOro npaBa. B nHTepBbio untaTenb HangeT OTBETbI Ha Camble
aKTyarnbHble BOMPOChI 0 NpobnemMax 1 NepcrneKkTrBax MOPCKOro
npaga B Poccun, oT 06yyeHUst 4O NPYMEHEHUS Ha NPaKTUKe.

B xypHane «Mopckoe npaso» 5/2021 6bina ony6nrMkoBaHa cTa-
TbA 06 nctopun MexxgyHapogHoro Mopckoro kommuteTa (Comité
Maritime International, CMI, MMK) n yuyactna B Hem oT Poccuu
O6LecTBa MOPCKOro Npasa, yupexaeHHoro B CaHKT-TeTepbypre
B 1905 rogy. B HacToAWeEM BbiNycKe, NOC/e NPOAOIKUTENIbHOM
paboTbl B apxu1Bax, yAanocb AOMOMHUTL UCTOPUIO yUpeXaeHna n geatenbHocTn O6LecTBa MOPCKOro
npaBa HOBbIMY AeTanAMMN.

OpHVM 13 HanpaBNeHWU feATeNbHOCTM ACCOLMALIMN MOPCKOTO MpaBa ABMAETCA NPOBeAeHe CEMHAPOB.
22 ceHTAOPSA 3TOro rofla AOMKeH 6bi1 cocToATbCA ceMuHap «Opugnuecknin opmanmsm vs. MNpuHumn go-
6pOoCoBEeCTHOCTU» ANA 06CYKAEHNA BO3MOXXHOCTM OTXOAA OT NpaBus [aarckon KOHBEHLMMW NP U3BeLLeHNM
MHOCTPAHHbIX UL, U OFOBOPKYM 06 OTKase oT nprumMeHeHuA dopmanbHoro nsBelleHus (waiver of service
clause). laHHas Tema aBnsAeTcs 0C060 aKTyaNnbHOW Aj18 MOPCKOrO CTPaxoBaHMA. B nonmcax Mopckoro
CTpaxoBaHMsA, BblAABAEMbIX POCCUNCKUMM CTPAXOBLLMKAMM UHOCTPAHHOMY CTPaxoBaTesto, Kak NpaBuo,
COAEPXKMTCA NPOPOraLMOHHOE COornalleHne O PUCANKLMM aHTUNCKNX CYAOB. M3BeLleHne poccminckoro
CTPaxoBLYMKa No npasuiamMm faarcKon KOHBEHL MM 3a4acTylo 3aTArMBAETCA Ha AINTENIbHOE BPEMSA UM XKe
BOOOLLe He peann3yeTcs Ha NPAKTUKe, YTO NPUBOAUT B UTOTE K HEBO3MOXKHOCTM UCMONTHUTD peLleHre cyaa.
B kKauecTBe peLueHns gaHHOM Npobembl PacCMaTPMBAETCA BO3MOXKHOCTb MCMONb30BAaHUA OFOBOPKU «waiver
of service». MaTepumanbl cemrHapa, He COCTOABLLErocA 22 CeHTAOPA 13-3a 06bABNEHHON MObunr3auuu,
ony6nMKoBaHbl B HACTOALLEM BbIMyCKe.

[lo BbIxoaa B cBeT XypHana «Mopckoe npaBo» He Benach 1 He NybnnKoBanach CTaTUCTNKA <MOPCKMX» e,
BeAb Aena apouTpaxHbIX CyA0B He KBanndMLMPOBaNNCh B KauecTBe «<MOPCKUX» AnA Lenen yyeta. Mexay
TeM UX BblgeneHne B OTAENbHYIO KaTeropuio 1 CTaTUCTUYECKMI yUeT MMeT 60Nbluoe 3HaueHre ansa oT-
pacnu. Accounauma mopckoro npaea “RUMLA” BbipaxaeT 6narogapHocTb bynaty KaprmoBy, KoTopblii
OTC/IEXMBAN KMOPCKME» fiena 3a NEPUOA C UofA MO CEHTAGPDb U NOAFOTOBWA K NYOGAVKALUN NX CTaTUCTUKY.

B aTom BbInycke caenaH o63op gena N2 A21-12303/2021, B KoTopom ApOuTparkHbIl Cyd 0TKasan B npepo-
CTaBneHnn nHPopmaL My akumoHepy, Bnagetowwemy 43% ronocyolmx akMim poccMncKoro akmoHep-
Horo o6uecTtBa «KanvHUHIPaACKUIN MOPCKOW TOPrOBbIN MOPT», MOCKONbKY UCTEL, ABMAETCA Pe3nLEHTOM
BenukobpuTtaHuun. Bnactamn BenukobpurtaHum NprHATEI HOPMATUBHbIE aKTbl, MO3BOMAOLIE BBOAUTD
OrpaHuYnTeNbHbIE MEPbI B OTHOLIEHUW POCCUNCKIX KOPUAUYECKNX NTNL, OCYLLECTBAAIOWMX AeATENIbHOCTb
B cpepe TpaHCNOPTa, a TaKKe LUMPOKOro Kpyra Apyrux nuy. OTBETUMK OCYLLeCTBAAET AeATeNIbHOCTb B chepe
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TpaHCMNopTa U ABAAETCA ONEePaTOPOM MOPCKOro TEPMIMHAIA, MO3TOMY NPefoCTaBNEHME NCTLY JOKYMEHTOB
1 HPOPMaLMK B COOTBETCTBUM C Tpe6oBaHMAMM 3aKkoHa «O6 akLIMOHEePHbIX 06LLeCTBaX» MOXET NPUBECTH
K BBEAEHMIO HOBbIX Mep OrpaHNuYnTeNbHOMO XapaKTepa B oTHoweHun MNopTa 1 (Mnn) NHbIX L, O KOTOPbIX
nctel y3HaeT 13 JOKYMEHTOB OTBeTUMKa.

B pasgene «CtaTbu» untatenb HangeT maTepuan O HauuoHanm3aumm cygHa nog ¢narom MaHambl, rge
npuBeAeH KOHKPETHbIN C/lyvyai HauMoHanm3aumm cyaHa, AaHa ero NpaBoBas OLIEHKa, a TakXKe OnucaHbl
BOMPOChHI HALMOHan13aLmmm MOPCKNX TOProBbIX CyA0B B XX BeKe: HaLuMoHanm3aumsa npu COBETCKON BNacTu,
HaUMOHanM3aumna HeMeLKnx cygos nocse BTopon MmpoBon BOWMHbl. Kpome TOoro, B CTaTbe pacCMOTPEHDI
npobnembl KOHPUCKaLMK CyAoB 3a OpPakOHbePCTBO Kak OpyAve NpaBoOHapYLLIEHWSA, U BOMPOCbI obpaLleHns
B3bICKaHMA HAa MOPCKOe CyAHO MO AOJfiIraM UHOCTPaHHbIX KPeamMTopoB. ABTOPbI TakXKe caenann BbIBOAbI
0 NPaBOBbIX NOCNEACTBUAX HaLMOHaNM3aumnm Cyaos.

OpHVM 13 cnoco6oB paspelLeHns CNopoB ABNAETCA Npoueaypa Meanaummn. AHann3y NOHATAA 1 3HaYEHUA
MeAmaLmm B MpaBoOBOW crcTeMe nocesALleHa cTaTba Japbu KaaH-TywknHon, megmatopa LeHTpa megraumm
“Solis”. B ctaTbe aBTOp NOAPOOHO 3HAKOMUT UMTATESNA C STaramm NIAHNPOBAHNA W MPOBEeAEHMA MeanaLnK,
BbIAENAET KitoueBble GyHKLUN MepmaTopa. B ctaTbe Takke paccmaTprBaeTca UCMONb30BaAHME MHCTUTYTA
MeAmnaumn Kak cnocoba 3awmTbl Npas 1 CBOOOA rpaxaaH.

TakXe unTaTena 3avHTepecyeT CTaTbsA, MOCBALEHHAA NPaBOBOM NPUPOAE AOroBOpa NepeBO3Kn rpysa,
roe onpefeneHa 3KOHOMMYECKas Lesb JOroBopa, ero npegmMeTt 1 OTBETCTBEHHOCTb 3a ero HapyLleHue.
B cTaTbe paccmoTpeHo perynMpoBaHve NpaBoBO MPMPOoabl OrOBOpa NepeBO3KM B 3apybexHbIX NpaBo-
nopankax, a MeHHo B npase AHrnuu, lfepmannn n OpaHumm. Ha ocHoBe nonyyeHHOro MaTepuana cenaH
BbIBOA, O BO3MOXXHOCTM AieNieHnsa 06A3aTenbCTBa U3 JOroBopa NepeBo3Ky Ha 06s3aTeNlbCTBa OTHOCUTENBHO
rpy3a n o6sa3aTtenbCcTBa OTHOCMTENbBHO CyAHa. B cTaTbe 0TMeuaeTcs, UTo B pOCCUICKON MPaBOBON OKTPU-
He NPUCYTCTBYET HECKOSIbKO OT/IMYHbIN OT MHbIX NPaBONOPAAKOB B3rNAL4 Ha NepeBO3Ky, B TO BPeMA Kak
KaKnx-nmbo dbakTmyeckux npeanochbinok Ana Takoro NoHMMaHuA HeT. ABTOp fienaeT BbiBOA, YTO JOrOBOpP
nepeBO3KM B POCCUNCKOM NpaBe npeactaBnsaeT coboli 06A3aTeNIbcTBO O Fpy3e, KOTopoe BKtoYaeT B cebA
06A3aTeNnbCTBO O CyAHe.

B pasgene «3apybexHoe npaBo» onybnmkoBaHa cTaTbA MHOCTPaHHOro aBTopa — MNutepa Urnnkosckm —
aHMMUNCKoro conucntopa n GpaHLy3CKoro afBoKara, YneHa Mapuckon Konnerum afBokaToB, napTHepa
topuguueckon eupmbl Lewis & Co B MNapurke, npenogaBatens B yHuBepcuteTe Mapux Cute. B ctatbe
«OroBopKa o pUCANKLNN B KOHOCaMeHTe. [lepeKpecTHbI KOHPAUKT» pacCMOTPEHO YCTaHOBJIEHNEe TexX
NpPaBOBbIX MPUHLMNOB, KOTOPbIE MCTOPMYECKMN Pa3BMBaNMCh B yKa3aHHON cdhepe B pamKkax GpaHLy3CKoro
rpakjaHcKkoro npasa. TakXKe B CTaTbe NPOCNEXMBAETCA Pa3BUTME NPAKTMKM GpaHLYy3CKNX CY[0B, KOTopas
NOCTENEHHO OTXOAUT OT OrPaHNYEHNI, COQEPKABLUNXCA B NpeablayLnX peleHnaxX OTHOCUTENbHO Aen-
CTBUTENIbHOCTU IOPUCANKLNOHHbBIX OFOBOPOK.

TpapuumoHHoOW pybpmKom XXypHana ABnAeTca 0630p HOBMHOK NUTepaTypbl N0 MOPCKOMY npasy. B aTom
BbINyCKe paccMOTpeHbl 13 KHUT, ony6nnkoBaHHbIX B 2022 r. Py6puky BefeT MBaH KobueHko.

CraTbu, HOBOCTWH, O630pbl CyﬂE6HOM NPaKTUKN N HOBUHOK NITEPAaTYpPbl AO/1KHbI 3aHTEpPEeCOoBaTb Cneynann-
3MPYWNXCA Ha MOPCKOM NpaBe IPUCTOB: aABOKATOB B LUMPOKOM CMbICJie 3TOro C/10Ba, cyp,e|7|, CTyaeHTOB
n aepxatb X B Kypce pa3BuTnA oTpacin. Mbli r|y6n|/|KyeM CTaTbW YYEHDbIX, MPAKTUKYIOLWKNX, a TAaKXKe Ha4uyun-
HaloWnx DPUCTOB, yTOObI CI)OpMI/IpOBaTb ropunanyeckoe COO6LL|,eCTBO n3 I'IpeﬂCTaBVITEJ'Ielh BCEX NMOKOJIEHWUIA.

Mbl pagbl BHECTU CBOVI BKNaA B YHUUKaLMIO MOPCKOro NpaBa BO BCEX ero acrneKkrax!

Mpe3udenm Accoyuayuu mopckozo npasa “RUMLA”

KoHcmanmuH KpacHokymckuu



Preface

The third issue of 2022 covers the period from July to September.
The journal highlights the most important maritime law events
and reviews of the most interesting court cases. Besides, the
magazine traditionally reflects statistics of “maritime” cases in
the Commercial Courts of the Russian Federation for the period
from July to September.

The feature of this issue is the interview with Konstantin Putrya —
senior lecturer of the maritime law course at Higher School of
Economics. In the interview the reader will find answers to the
most actual questions on problems and prospects of maritime
law in Russia, from education to practical application.

An article about the history of the Comité Maritime International
(CMI) and Russia’s membership by the Maritime Law Society,
founded in St. Petersburg in 1905, can be found in the issue
5/2021 of the Maritime Law Journal. In this issue, after lengthy
work in the archives, it has been possible to add new details to
the history of the establishment and activities of the Russian Maritime Law Society.

One of the activities of the Russian Maritime Law Association is seminars. On 22 September this year
there was to be a seminar on «Legal Formalism v. The principle of good faith» to discuss the possibility of
derogating from the rules of the Hague Service Convention and a waiver of service clause. This topic is
of particular relevance to marine insurance. The marine insurance policies issued by Russian insurers to
a foreign insured usually contain an English jurisdiction clause. Serving the Russian insurer pursuant to
the Hague Convention is often timely or even practically impossible, resulting in the inability to enforce
the future judgement. The possibility of using a «waiver of service» clause is proposed as a solution to this
problem. The materials of the seminar, which did not take place on 22 September due to the announced
mobilisation, are published in this issue.

Prior to the publication of the Maritime Law Journal, statistics on “maritime” cases have not been
published, as commercial cases were not categorised as “maritime”. However, such categorisation and
statistics are important for the industry. The Maritime Law Association “RUMLA” would like to thank Bulat
Karimov, who monitored the «maritime» cases from July to September and prepared their statistics for
publication.

In this issue a review is made of case No A21-12303/2021 where the Commercial Court refused to satisfy
the demand to provide information to a shareholder owning 43% of the voting shares of the Russian joint-
stock company Kaliningrad Commercial Seaport because the claimant was a UK resident. The UK authorities
have adopted regulations allowing the imposition of restrictive measures on Russian entities operating in
the transport sector and a wide range of others. The defendant carries on activities in the field of transport
and is the operator of a marine terminal, therefore, the provision of documents and information to the
plaintiff in accordance with the requirements of the Joint Stock Companies Act may lead to the introduction
of new restrictive measures against the Port and/or other persons, of which the plaintiff learns from the
documents of the defendant.
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In the «Articles» section, the reader will find an article about expropriation of a Panama flag vessel on
a specific case, its legal assessment, and also on issues of expropriation of merchant ships in the twentieth
century: expropriation during the Soviet regime, expropriation of German ships after the WWIL. In addition,
the article considers the confiscation of a vessel as an instrumentality of the offence for poaching, as well
as the foreclosure of a maritime vessel for the debts of foreign creditors. The article draws conclusions on
the legal consequences of expropriation of vessels.

One of the ways of dispute resolution is the mediation procedure. An analysis of the concept and importance
of mediation in the legal system is covered in the article by Darya Zhdan-Pushkina, mediator at the Solis
Mediation Center. The author provides a detailed introduction to the stages of planning and conducting
mediation, as well as highlights the key functions of the mediator. The article also discusses the use of
mediation as a way to protect rights.

The reader will also be interested in the article devoted to the legal nature of the contract of carriage
of goods, which defines the economic purpose of the contract, its subject matter and liability for its
violation. The article examines the regulation of the legal nature of the contract of carriage in foreign
jurisdictions, namely in England, Germany and France. The author makes the conclusion about the possibility
of subdividing the obligations under the contract of carriage into obligations relative to the cargo and
obligations relative to the vessel. The article states that the Russian legal doctrine has a view of carriage
which is unique to other legal systems and there is no actual grounds for such understanding. The author
concludes that the contract of carriage in Russian law is an obligation on the cargo, which includes an
obligation on the vessel.

The section «Foreign law» contains an article by a foreign author — Peter Iglikovsky — an English solicitor and
French lawyer, member of the Paris Bar, partner at Lewis & Co in Paris and lecturer at the University of Paris
Cité. The article «Jurisdiction clause in a bill of lading. Cross Conflict» looks at the establishment of those
legal principles that have historically evolved in the said area under French civil law. The article also traces
the development of the practice of the French courts, which is gradually moving away from the limitations
contained in previous decisions concerning the validity of jurisdictional clauses.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews thirteen books published in 2022. The review was prepared by lvan Kobchenko.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law - attorneys, judges, students, and keep them abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. HOBOCTW

ACCOLUMALIMA MOPCKOI0 NPABA “RUMLA”

Cepuda cemuHapos
IOpuduyeckuti popmanusm v. [lpuHyun 0obpocosecmHocmu

B0O3MO>XHOCTb 0TX0AA OT NpaBun laarckom
KOHBEHL MU Npy n3BeLeHN MHOCTPAHHbIX NuL.
OroBopka 06 oTkase oT npumeHeHna (POPMANbHOI0
nsseweHun (waiver of service clause)

Ha 22 ceHTa6pA 2022 roga Accouunauuneri 6110
3annaHnpoBaHO NPOoBefleHne ceMrHapa 13 cepum
«fOpugunueckunin dopmanmsm vs. MpuHUMn gobpo-
COBECTHOCTU» NO Teme «BO3MOXHOCTb 0Tx0faa
OT nNpaBw [aarckom KOHBEHLUMN NP U3BELLEeHUN
WMHOCTPaHHbIX 1Ly, BMecTe € Tem r3-3a TAXKENbIX
TEKYLLMX COObITVI CEMMHAP He COCTOSCA, 1 Obino
NPVHATO peLleHne onybnnkosaTb MaTepuanbl, Nog-
rOTOBJ/IEHHbIE K CEMUHAPY, B HAaCTOALLEM BbINycKe
XKypHana.

Hwv>xe npeactaBneHbl BONPOChI, KOTOPble ABNA-
NNCb OTMPABHOW TOYKON ANA ANCKYCCUN.

1. Cype6HOe N3BeLieHne NHOCTPaHLEeB:
dopmanunsm Narckom KOHBEHL N

V. paKTnyeckas 0CBEAOMJIEHHOCTb

o npouecce

B 2001 roay Poccuinckaa ®egepauna npuco-
eanHMNacb K KOHBEHLMY O BPYYEHUM 3a FpaHnLIEn
cynebHbIX 1 BHeCcynebHbIX JOKYMEHTOB MO Fpa-
JaHCKUM Uiy ToproebiM genam ot 15.11.1965 (pa-
nee - laarckas KoHBeHUWMA, KOHBeHLMA), KOTopasn
perynvpyeT npouenypy BpyYeHus npoueccyanb-
HbIX JOKYMEHTOB 3a rpaHuLe.

OCHOBHbIM CNOCO60OM BpYyUYEHMsA B COOTBETCTBUN
¢ [aarckon KOHBeHUuen ABAAETCA BpyUeHue yepes
LleHTpanbHbI OpraH rocygapcrsa.

[aarckon KOHBeHUMeN NpefyCcMOoTPeHbI anbTep-
HaTMBHble CNOCobbl Nepefaym npoueccyanbHbIX
[OKYMEHTOB, B TOM UMCJ1e BO3MOXKHOCTb NMOCbU1aTh
JOKyMeHTbI no noute (cT. 10 (a)). Tem He meHee Poc-
cunckaa Gegepauyunsa npu npucoesmHeHnn K KoH-
BEHLMW cAenana oroBopKy o TOM, UTO BpyYeHue
LOKYMEHTOB cnocobamu, npeaycMOTPEHHbIMU
B cTtatbe 10, He gonycKkaeTcA. V3-3a gaHHon oro-
BOpPKM B Poccum paktnueckn cywjectsyeT TONbKO
OAVH Ccnocob BpyyeHUA npoueccyanbHbIX JOKY-
MEHTOB 3a rpaHuuen — yepes LleHTpanbHbI opraH
B nnue MuHiocta PO. Ctont otmeTuTb, uTo Poccns —
He eAUHCTBEHHOE roCyfapCcTBO, KOTOPOE cAenano
nono6Hoe 3asaBneHune. lfepmanus, ABctpus, Kutan,
AnoHWA n gpyrve cTpaHbl TaKkXxe caenann oroBoOpKy
0 HenpumeHeHunn ctatbn 10 M@arckom KoHBeHL NN,

Hanunuune nuwb ogHoro cnocoba BpyyeHns fo-
KYMEHTOB 3HaUMTeNbHO YCIIOXKHAET 1 3aMeanaeT
paspelleHve CnopoB BCAeACTBME NPUBIEYEHNA
rocyfapCTBEHHbIX OPraHoB. YYaCTHMKKN CMOPOB
N3 pa3HbIX CTPaH HYXOaloTCA B afibTePHATMUBHbIX
cnocobax Bpy4YeHUs NpoLEeccyanbHbIX JOKYMEHTOB.

9
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Bo BHelwHeTOproson npakTnke B JOroBOpbI
HepeaKo BKJIOYAeTCA OroBopKa 06 oTkase oT u3-
BelleHnA no [aarckon KOHBEHLUMM B NONb3y M3Be-
LLieHMA Mo NoYTe UK KypbepcKon cny»x6oi (waiver
of service clause).

MpeanonoXmm, 4To NPU BO3HMKHOBEHUN CMOPa
CTOPOHbI M3BELLAIOT APYr ApYyra He Mo npasuiam
l@arckom KOHBEHLMK, @ B COOTBETCTBUU C MOJIOMKEHN-
AMY gorosopa. [lanee Ha cTaguu Npr3HaHWA U Npu-
BeAeHVA B UCMONHEHVE UHOCTPAHHOTO CyaebHOro
peLueHna NpourpaBLLIasa CTOPOHA CCbINAETCA Ha He-
HaZfiexallee n3BeLleHvie e€ o cygebHom npoLecce.

Kak fonixeH nocTynntb POCCUNCKNIA CYA? KOH-
CTaTNPOBaTb OTCYTCTBUE M3BELLEHUA MO CMbICNTY
KoHBeHLUMN 1 He Npu3HaBaTb MHOCTPAHHOE pe-
weHwne? Vnwu »xe cyn fONMeH YCTaHOBUTD, Hbinia nu
CTopoHa paKTnyeckn ocBefomNIeHa o0 npouecce
13 OPYrMX UCTOYHNKOB?

Mpn HanMuMmn anbTePHATUBHOTO MU3BELLEHMS,
npefyCcMOTPEHHOIO B 4OrOBOPe, 0bpaLLaeT Ha cebn
BHUMaHVe NPOTNBOPEYNBOE NOBEAEHNE CTOPOHDI,
KoTopas CCblaeTcA Ha OTCYTCTBME YBEAOMIEHNA:
C OfHOW CTOPOHbI, OHa COrNallaeTca Ha afibTepHa-
TUBHOE V3BELLEHUNE 1 3HAET O HaNMYUN CyfebHoro
Cnopa; C APYror CTOPOHbI, OHa TpebyeT He npu-
BOAUTb B NCMONIHEHWE NMPUHATOE NPOTMB Heé pe-
WeHne Wb NoToMy, UTo popmManbHO He Obina
cobnogeHa npouenypa usseweHna no faarckom
KOHBEHLMM.

2. Cypne6Han npaktuka: BAC PO v.
ap6uTpakHble cyAibl OKpyros

MNpe3ngnym BAC PO paccmaTtpursan geno c no-
XOXVMM Ha OMKrCaHHbIe Bbille 06CTOATENIbCTBAMU.

Cynbl nepBo 1 KacCaLMOHHOW MHCTaHLMIA Npu-
BENM B UCMOJIHEHME peLIeHMEe aHINIMNCKOTO CYAa,
MOCKOJIbKY OTBETYMK 3Han o cyaebHOM npotiecce.
OpHako Mpe3ungmnym BAC PO npuwwen K BbIBOAY, UTO
BpYYeHMe NoCcpeacTBOM NoUThbl XoTA U 3ddeKTrB-
HO, HO ABNAETCA HeHaANeXalnm yBeJOMIIEHNEM,
NOCKONbKY NpaBuia faarckom KOHBEHUUMN 1MMe-
paTtusHbI (MocTtaHoBneHwme Mpesungnyma BAC PO
o1 28.01.2014 N2 3366/2013).

BepxosHbin Cya PO no gaHHOMY BONPOCY He Bbi-
CKasblBancs.

Ha ypoBHe OKpy»HbIX Cy[,0B MeeTCA AOBOJSIbHO
MHOFO CMOPOB, CBA3aHHbIX C MPU3HAHMEM peLle-
HWUI, NPUHATbBIX B cTpaHax-yyacTHuuax CHI. K takum
cnopam laarckaa KOHBEHLMA He NPUMEHAETCA, o4-
HaKo CyTb Npobnembl CXOXaf: MPU3HaT NN POC-
CUINCKME Cyfbl NHOCTPaHHble cyfebHble pelleHus,
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€Cnn OfHa 13 CTOPOH 3HaJsla O npoLecce, HO He
6bina GopmManbHO M3BELLIEeHa MO NpaBuiaM COOoT-
BETCTBYIOLLENO MEXAYHAapPOAHOro JOroBopa.

Ha gaHHbI MOMEHT rOCMOACTBYIOLLEN ABNAETCA
Nno3uumaA 0 TOM, YTO €C/IM CTOPOHbI 3HaNM O NpoLec-
ce U/unm yyacTBOBaNuN B COOTBETCTBYHOLLEN Nepe-
NUCKe, TO CylebHOe peLleHre NOANEXNT UCMOJI-
HeHunto B PO (Onpegenenne AC MO ot 17.08.2021
no geny N2 A40-51398/2021; lNMoctaHoBneHne AC
MO ot 02.07.2021 no peny N2 A41-19579/2021).

3. AiBnAtorca nv Hopmbl Maarckon
KOHBeHLuIN o cyae6HOM nsBeLeHnn
nMmnepaTtuBHbiMn?

KpaTko npaBoBas npobnema 3aktovyaercs
B CyiegytoLem.

C oHOW CTOPOHbI, KOrga rocyfapcTBoOM cae-
NaHa OoroBopkKa o HenpumeHeHuu cT. 10 faarckon
KOHBeHLMK, cama KoHBeHLM A He npegycMaTprBaeT
BO3MOXHOCTb N3MEHEHUs1 HOPM 00 13BELLEHWN.

C ppyron CTOpPOHbI, JaHHOE NPaBUO He OT-
BeYaeT MOHATUIO UMMepPaTUBHON HOpMbI. C TOUKM
3peHusa MoctaHosneHna MNMnenyma BAC PO N2 16
«O cBOGOAE OrOBOPA» MMMNEPATUBHAs HOPMa — 3TO
Takas HopMa, KoTopas 3aluLlaeT 0co60 3HaUMMble
OXpaHsAeMble 3aKOHOM MHTepecChbl, B TOM YNCIe NH-
Tepechl TPeTbUX L, U NyOANYHbIE HTepech (n. 3).

Ybu MHTEpEeCHI 3alLMLLatoT NpaBuia 06 r3BeLle-
HUW Yyepes creymanbHbin opraH Bnactn? Ouesna-
HO, MHTepechl 1L, yyacTByowux B aene. OgHako
3T NUa 3HAKOT O NpoLecce N3 APYrmx NCTOYHN-
KOB, B CBAI3U C YeM HEOOXOAMMOCTb B NpoLeanype
no [aarckon KOHBeHUUK yTpaumeaetca. BosHmkaeT
BOMPOC O TOM, JOJIKHO NN 3alMLLATbCA 3aKOHOM
NPOTUBOPEYMBOE NOBEAEHME NNLA, YHACTBYIOLLEro
B aene?

MIMnepaTtnBHOCTb M@aarckom KOHBEHLMN MOXKET
6bITb 060CHOBAHa Yepes eé ¢T. 13, B COOTBETCTBUM
C KOTOPOW 3anpallBaeMoe rocyiapCTBO MOXeT
OTKa3aTb B UCMOJIHEHMN 3anNpoca Ha BpyYeHune
B CJ/lyyae, eCciiv CYMTAET, YTO UCMOSTHEHME 3anpo-
Ca MOXKeT HaHecCTu yuepb ero cyBepeHuUTeTy unm
6e30MnacHOCTU. TeM He MeHee HeACHO, Kak laHHas
HOpMa 3aLmLLaeT 6e30MacHOCTb roCyAapCTBa, ecsm
CTOPOHbI GaKTUYECKN MOTYT ObITb M3BELLEHDI JtO-
6bIM ApYrMm Cocobom.

OnucaHHan npobnema nepeknmMKaeTca ¢ ANCKYC-
Cuell OTHOCUTENBHO NPaBuM 06 NCKNIOUNTENbHON
nogcygHoctu. C OfHOM CTOPOHbI, COOTBETCTBYIO-
LMe HOPMbI He NOoANeaT M3MEHEHWIO COrMalLeHN-
em CcTopoH. C gpyror CTOPOHbI, eC/iv INLO NMESNO



BO3MOHOCTb 3afBUTb O HapYyLUEHWW MOACYAHOCTHY
B MepBOW NHCTAHLMN, HO He CAenasno 3TOro, To ero
NPOTNBOPEYMBOE NOBeAeHNE He NOANEXMNT Cyaeb-
HOW 3awuTe.

B MoctaHoBneHunn Mpesmguyma BAC PO
oT 23.04.2012 N2 1649/13 no peny «TPAHCKAIU-
TAJIBAHK» cypn ykasan, uto gencTBMA OTBETUMKA
CBUAETENbCTBYIOT O MPU3HAHUM UM KOMMETeHUUM

I.HOBOCTHU

cyfa nocpencTBOM KOHKIIOAEHTHbIX AeNCTBUN,
YTO COOTBETCTBYET NMOHATUIO KOMMETEHTHOIO Cya
B MeXAYHapOAHO-MPaBOBOM U HaLMWOHAJbHO-
NpaBOBOM MOHMMAHWN 1 BNEYET NOTEPIO NpaBa
Ha BO3paeHue (3CcTonnesb) B OTHOLIEHUN NOACYA-
HOCTK criopa. [lJaHHas no3uuus Obina nogaepkaHa
B OnpegenerHnn CKIC BC PO ot 13.04.2016 N2 306-
2C15-14024.

O6paseL oroBopKmn 06 oTKkase oT npuMeHeHnA GopMasibHOro N3BeLeHus

Waiver of Service Clause

OrosopKa 06 oTKase ot npumeHeHuA yCTaHOB-
NeHHoN npoueaypbl BpydyeHNA OKYMEHTOB

The Parties hereby agree to provide notice and service
of process, including lawsuits and pre-trial claims, to
each other by delivery, via post, from hand to hand,
or through e-mail. The Party that received the docu-
ments in the manner set out in the Agreement shall
be deemed as duly served.

HacToAawmnm CTOpPOHbI cornawiaiTca yBeAoMNATb
Apyr Apyra u BpyyaTb npoueccyasibHble AOKYMEHTbI,
BKJIlOUaA UCKOBble 3asABNeHMA 1 gocyaebHblie npe-
TEH31K, C MOMOLLbIO KyPbepCKOM AOCTaBKY, a Tak»Ke
NOCPEeACTBOM MOYTbI, IMYHOrO BPYUYEHUA 1 SNEKTPOH-
Hou nouTbl. CTOPOHa, KOTOpas NoyYnna JOKYMEHTbI
B yCTaHOBNEHHOM HacToAwmm CornalueHnem nopag-
Ke, CUMTaeTCA NonyyMBLLEN NX Hapnexalymm obpasom.

The Parties hereby waive the procedure for service of
the above documents provided for in the Convention
on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters dated
15 November 1965 or in any other law applicable to
the Agreement.

HacToAwmnm cTopoHbl 0TKa3bIBalOTCA OT NPUMEHEHNA
npouenypbl BpyYeHUA BblleyKa3aHHbIX JOKYMEH-
TOB, KOTOpas NpefycMmoTpeHa laarckon KoHBeHLUmen
0 BPYyYeHUn 3a rpaHuLien cyfebHbIx 1 BHeCyaeOHbIX
[OKYMEHTOB MO rpaAaHCKM Uy TOProBbiM genlam
oT 15 HosI6pA 1965 I. UK NOObLIM NHLIM 3aKOHOM, NPU-
MeHMMbIM K CornatueHuio.

The Parties shall give notice and serve process to each
other in accordance with the address, e-mail, or other
details specified in clause __ of the Agreement. The
Parties shall notify each other of any changes in their
address, e-mail, or other details necessary for the ser-
vice of the above documents in the manner set out
in the Agreement. The Party that fails to provide such
details and thereby fails to be served with the above
documents shall bear the according risks even if such
details could have been found in the other sources.

YBegomneHne CTOPOH 1 BpyveHmne NpoLeccyanbHbIX
JOKyMeHTOB ocyuectBnsaeTca CTopoHamm B COOTBET-
CTBUM C aApPeCcoM, IIEKTPOHHOM MOYTON WU NHBIMU
cBefileHnAMN, YKasaHHbiMmu B N. __ CornaweHus. Cro-
POHbI 06A3yt0TCA coobLaTh APYr APYrY aKTyasibHble
cBefleHnA 06 N3MEHEHMM CBOETO afipeca, dNeKTPOH-
HOW MOYUTbl U MHbBIX CBEAEHWIA, HeOOXOAMMbIX ANA
nepenaun BblleyKa3aHHbIX JOKYMEHTOB B YCTaHOB-
neHHom Hactoawwmm CornaweHnem nopagke. Pnck
HecooOWeHNA TakUX CBEEeHUN U HenonyyeHus
BCNefCTBME 3TOrO BbllleyKa3aHHbIX JOKYMEHTOB He-
cet CTOpPOHa, He coobLMBLIAA aKTyanbHble CBEAEHNS,
LaXe eCnn Takue CBeeHNA MO ObiTb MOyYeHbl U3
APYTMX NCTOYHUKOB.

The Parties rely on that their rights are observed if the
above documents are served in the manner set out in
the Agreement. The Parties rely on that the receipt of
the documents by one party in the manner set out in
the Agreement gives the other Party grounds to rely
on the validity of the service of process performed.

CTOPOHbI UCXOAAT U3 TOrO, UTO KX NpPaBa CYUTAIOTCA
coONofEHHBIMY B CllyYae HanpaBfeHnaA BbllleyKa-
3aHHbIX JOKYMEHTOB B YCTaHOBJIEHHOM HaCTOALMM
CornaweHvem nopsagke. CTOpOHbl UCXOAAT U3 TOTO,
YTO MOMyYeHne OJHOWN CTOPOHOW JOKYMEHTOB B yCTa-
HoOBNeHHoM HacToAwwmm CornatieHem nopagke faért
apyron CTopoHe 0CHOBaHWe nonaratbCa Ha AeNCTBY-
TeNIbHOCTb CAENaHHOTO N3BeLLEeHMA.
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0630p npakTukm cypgos CLLUA
06 anbTepHaTUBHOM NMpoLleccyabHOM
n3seweHun'

Ecnv mbl fonyckaem BKJOUEHME B JOrOBOP OFo-
BOPKM 006 anibTEPHATVIBHOM BPYUYEHM JOKYMEHTOB,
BCTaeT BOMPOC O TOM, Kak OHa fjofixHa ObITb chop-
MyfpOBaHa.

OprEeHTUPOM MOXKET NMOCIYKUTb peLleHne cyaa
CLUA B gene npoTtmB cTopoHbl 13 Kntas. [Mpn npurco-
eanHeHnu K faarckom KoHBeHUun Kntam, Kak n Poc-
cus, cienasn oroBOpKy o HenpumeHeHUn ctatbu 10
KonseHuun. B gene Rockefeller Tech. Inv. (Asia) VIl v.
Changzhou Sinotype Tech. Co.2 mexxgy amepurKaH-
CKOWN N KNTAaNCKOW KOMMaHUAMN BepxoBHbIN cyA
rnocyuTan, YTo ecyiv B COrMalleHnN yKasblBaeTca
Cnocob, KOTOpbIM CTOPOHaM byayT Bpy4YaTbCA Npo-
LeccyasnbHble JOKYMEHTbI, TO TaKoe corfalleHune
npeacTasnsaet cobor oTkas ot odpuLManbHOro crno-
coba BpyyeHMs B NOMb3y COrflacoBaHHOro crocoba
yBefloMneHNA. BaxXHbIM ABNAETCA yKasaHve cyaa
Ha TO, YTO CTOPOHbI JO/MKHbI MIMEHHO «OTKa3aTb-
cA» oT [aarckom KOHBeHUMW, NpefyCcMOTPEB KOH-
KpeTHbI MeTof BpyYeHnA JOKYMEHTOB. B nHom
Cyyae CyLLeCcTBYET PUCK TOro, UTO CTOPOHA OyaeT
BOCMPVHMMAaTb COrNaLleHre Kak onuuio, To eCcTb A0-

' 0630p nogrotosneH EsreHuei LLnxoneso.

2 https://casetext.com/case/rockefeller-technology-invest-
ments-asia-vii-v-changzhou-sinotype-technology-co-ltd
(naTa obpaueHna 30.09.2022)
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nycKaTb HECKONbKO BapnaHTOB BPYYeHWA npoLec-
CyaNibHbIX JOKYMEHTOB, B TOM YMCe N Bpy4YeHue
yepes LleHTpanbHbin opraH. Cyg noCTaHOBWA, YTO
cornalleHve, npegycMaTpmBatoLLee anbTepHaTUB-
Hbll METOA BPYYEHUA JOKYMEHTOB O TPETENCKOM
pa3brpaTenbCTBe, ABNAETCA HAA1EXKALLMM OTKa30M
OT NpUMeHeHunA [aarckon KOHBEHLNN.

B npakTnke CLUA nmetotca cnyyam, Korga Cyabl
WUCXOAWAN N3 HENPUMEHUMOCTN [aarckom KOHBEH-
UMM B cnope mexay ABYMA CTOPOHaMU 13 pas-
HbIX rOCYAAPCTB (B TOM YMciie KOraa rocyaapcTeo
cAenano 3asaBfieHre O HenpruMeHeHumn ctaTtbn 10
KoHBeHL M) Npu HanpaBneHny NpoLueccyanbHbIX
LOKYMEHTOB «MEeCTHOMY areHTy» (Ha NpakTuKe 3TO
MeCTHaA JoYepHAA NI MaTepUHCKana KOMMNaHuA
CTOPOHbI NpoLiecca), Tak Kak pakTnueckn LOKy-
MEHTbI He HanpPaBAIOTCA B APYryto cTpaHy. Hanpu-
mep, B gene Volkswagenwerk Aktiengesellschaft v.
Schlunk — 486 U.S. 694, 108 S. Ct. 2104 (1988)° cyn
MOCTaHOBWJI, YTO MOCKOJbKY BPYyUeHMe JOKYMEHTOB
MOrJI0 6bITb OcylecTBNEHO Ha TeppuTopun CLLA,
[aarckana KOHBEHUUA He NOANeKUT NPUMEHEHNIO
no cmbiciy cBoen cT. 1: «<HacToAwaa KoHBeHuusA
NPUMEHAETCA B rpa)aaHCKUX UM TOProBbIX Aenax
BO BCEX C/yyasnXx, NPy KOTOPbIX CyAeOHbI 1nn BHe-
cyfe6HbI JOKYMEHT HeO6XOANMO HanpaBuTb AN
nepegayn UnNn BpyyYeHua 3a rpaHuLen». |

3 https://www.lexisnexis.com/community/casebrief/p/case-
brief-volkswagenwerk-aktiengesellschaft-v-schlunk (gata
ob6palyeHna 30.09.2022)



. NEWS

Russian Maritime Law Association
(RUMLA)

Seminar series
Legal formalism v. Principle of good faith

Topic: Possibility of derogating from the rules
of the Hague Convention when serving foreign
persons. Waiver of service clause

On 22 September 2022, the Association sched-
uled a seminar in the series “Legal Formalism vs.
Principle of Good Faith” on the topic “The possibility
of non-appliance of the rules of the Hague Conven-
tion when notifying foreign persons”. However, due
to heavy current events the planned seminar did
not take place and it was decided to publish the
materials prepared for the seminar in this issue of
the journal.

Below are the materials which were the starting
point for the perspective discussion.

1. Judicial Notice to Foreigners: Formalism
of the Hague Convention v. Actual
Knowledge of the Process

In 2001, the Russian Federation acceded to the
Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial
Matters dated 15.11.1965 (hereinafter — the Hague
Convention, the Convention), which regulates the
procedure for the service of process abroad.

The main mean of the service under the Hague
Convention is through the Central Authority of the
State.

The Hague Convention provides for alternative
means of service of judicial documents, including
the possibility to send the documents by post (Art.
10(a)). However, the Russian Federation, when ac-
ceding to the Convention, made a reservation that
service of process by the means set out in Article 10
would not be applied. Due to that limitation, there
is only one way of serving procedural documents
in Russia, through the Central Authority. In Russia,
this authority is the Ministry of Justice. It is worth
noting that Russia is not the only state which has
made such a reservation. Germany, Austria, China,
Japan and other countries have also made a reser-
vation regarding non-appliance of Article 10 of the
Hague Convention.

Having only one method of service of docu-
ments greatly complicates and slows down the
resolution of disputes since it involves in this pro-
cess the public authorities. Parties from different
states need alternative ways to service judicial
documents.

In foreign trade practice, contracts often include
a waiver of service under the Hague Convention in
favour of service by post or courier service (waiver
of service clause).

13



MOPCKOE NMPABO | MARITIME LAW | 3 « 2022

Let’s assume that when a dispute arises, the par-
ties do not notify each other according to the rules
of the Hague Convention but pursuant to the con-
tract terms. Then, at the stage of recognition and
enforcement of the foreign judgment, the losing
party argues on the improper service of process.

What should a Russian court do? Should the
court state that there was no notification within
the meaning of the Convention and not recognise
the foreign judgment? Or should the court estab-
lish whether the party was actually aware of the
proceedings from other sources?

In the case of an alternative notification pro-
vided for in the contract, attention is drawn to the
contradictory behaviour of the party claiming lack
of service. On the one hand, they accept the al-
ternative service and is aware of the existence of
a dispute; on the other hand, the request that the
judgment against them shall not be enforced sim-
ply because the Hague Convention service proce-
dure has not been formally complied with.

2. Judicial Practice: SCC RF v. Commercial
Court of District

The Presidium of the Supreme Commercial
Court of Russia (hereinafter - SCC RF) examined
a case with circumstances similar to the problem
described above.

The courts of the first and cassation instances
enforced the English judgment since the defen-
dant was aware of the proceedings. However, the
Presidium of the SCC RF stated that service by post,
although effective, was an improper notice since
the rules of the Hague Convention were imperative
(Resolution of the Presidium of the SCC RF dated
28 January 2014 No. 3366/2013).

The Supreme Court of Russia has not comment-
ed on this issue.

At the district court level, there are quite a lot
of disputes related to the recognition of judgments
rendered in CIS countries. The Hague Convention
does not apply to such disputes, but the essence
of the problem is similar, whether Russian courts
shall recognise foreign judgments if one of the
parties was aware of the proceedings but was not
formally notified under the rules of the relevant
international treaty.

As for now, the prevailing position is that if the
parties were aware of the process and/or participat-
ed in the relevant correspondence, the judgment
is enforceable in Russia (Resolution of the Com-
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mercial Court of Moscow District dated 17 August
2021 in case No. A40-51398/2021; Resolution of the
Commercial Court of Moscow District dated 02 July
2021 in case No. A41-19579/2021).

3. Are the Rules of the Hague Convention
on Service of Process Imperative?

Briefly, the legal problem is as follows.

On the one hand, when a State has made a res-
ervation not to apply Article 10 of the Hague Con-
vention, the Convention does not provide for the
possibility of changing the rules on service.

On the other hand, this rule does not meet the
term of an “imperative rule”. From the point of view
of the Resolution of the Plenum of the Supreme
Commercial Court of the Russian Federation No. 16
“On Freedom of Contract”, an imperative norm is
one which protects particularly important legal
interests, including interests of third parties and
public interests (para 3).

Whose interests are protected by the rules on
notification through a special authority? Obviously,
the interests of the persons involved in the case.
However, these persons are aware of the process
from other sources and therefore the necessity for a
procedure under the Hague Convention no longer
exists. The question arises as to whether the con-
tradictory behaviour of a person involved in a case
should be protected by law.

The imperative nature of the Hague Convention
may be justified through its Article 13, according to
which the requested state may refuse to execute
a request for service if it considers that execution
of the request may prejudice its sovereignty or se-
curity. However, it is unclear how this rule protects
state security if the parties may actually be notified
by any other means.

The problem described is also connected with
the discussion on the rules of exclusive jurisdiction.
On the one hand, the relevant rules are not subject
to modification by agreement of the parties. On the
other hand, if a person had an opportunity to assert
a violation of jurisdiction in the first instance but
did not do so, their contradictory behaviour is not
protected.

In the Resolution of the Presidium of the Su-
preme Commercial Court of Russia dated 23 April
2012 No. 1649/13 in the case “TRANSCAPITALBANK?,
the Court pointed out that the actions of the de-
fendant indicated recognition of the court compe-
tence through implicative actions. This, in its turn,



corresponds to the concept of competent court
in international and national law understanding
and results loss of the right to object (estoppel) to
the court competence to consider the dispute. This

I. NEWS

position was upheld in Resolution of the Judicial
Chamber on Economic Disputes of the Supreme
Court of Russia dated 13 April 2015 No. 306-ES15-
14024.

Sample waiver of service clause

Waiver of Service Clause

OroBopKa 06 oTKase OT NpUMeHeHUs YCTaHOB-
NeHHOI Npoueaypbl BpyYeHUs AOKYMEHTOB

The Parties hereby agree to provide notice and service
of process, including lawsuits and pre-trial claims, to
each other by delivery, via post, from hand to hand,
or through e-mail. The Party that received the docu-
ments in the manner set out in the Agreement shall
be deemed as duly served.

HacToAwum cTopoHbl cornawaiwTca yBedoMAATb
APYr Apyra v BpyyaTb npoLeccyanbHble JOKYMEHTbI,
BKJIIOYaA UCKOBbIe 3asABNeHNA U gocyaebHblie npe-
TEH3UK, C MOMOLLbIO KYPbepCKOW AOCTaBKM, a Takxke
NMoCpesCTBOM MOYUTbI, IMYHOTO BPYUEHMS U SNEKTPOH-
How nouTbl. CTOpOHa, KOTopas noyymna JOKYMEHTbI
B YCTaHOBNEHHOM HacToAwmMm CornatieHmem nopag-
Ke, CUMTaeTCA NONYyUMBLLEN MX Hagnexalimm obpa3om.

The Parties hereby waive the procedure for service of
the above documents provided for in the Convention
on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters dated
15 November 1965 or in any other law applicable to
the Agreement.

HacToALwmMMm CTOPOHbI OTKa3bIBalOTCA OT MPUMEHEHMA
npoueaypbl BpyyYeHUa BbllleyKa3aHHbIX [OKYMeH-
TOB, KOTOpas NpefycMmoTpeHa laarckon KoHBeHLUmen
O BpyYeHU 3a rpaHuLien cyaebHbix 1 BHeCyae6HbIX
[OKYMEHTOB MO rpaAaHCKUM 1AM TOProebiM Aenam
oT 15 HosI6pA 1965 I. UK NObLIM NHLIM 3aKOHOM, NPU-
MeH1MbIM K CornatueHumio.

The Parties shall give notice and serve process to each
other in accordance with the address, e-mail, or other
details specified in clause __ of the Agreement. The
Parties shall notify each other of any changes in their
address, e-mail, or other details necessary for the ser-
vice of the above documents in the manner set out
in the Agreement. The Party that fails to provide such
details and thereby fails to be served with the above
documents shall bear the according risks even if such
details could have been found in the other sources.

YBepomneHne CTOPOH 1 BpyyeHMne npoLeccyanbHbIX
[OKYMeHTOB ocyLectBnsaetca CTopoHamu B COOTBET-
CTBUN C aiPeCOM, NIEKTPOHHON NOYTON WX MHbIMU
cBefeHuAMNU, yKasaHHbiMK B N. __ CornaweHua. CTo-
POHbI 0653yt0TCA COOOLIATb APYr APYrY aKTyasibHble
cBefieHnA 06 N3MEHEHWN CBOETO afpeca, SNEKTPOH-
HOW MOYTbI UM MHbIX CBEAEHWI, HEOOXOANMbIX AnA
nepefauu BblleyKa3aHHbIX JOKYMEHTOB B YCTaHOB-
neHHoM HactoAawmum CornaweHnem nopaake. Puck
HeCcooOLWeHNA TaKUX CBEAEHUI U HEMONyUYeHUn
BC/IeACTBYE 3TOrO BbllleyKa3aHHbIX JOKYMEHTOB He-
ceT CTOpOHa, He cOObLMBLLIAsA aKTyalnbHble CBEAEHUS,
[laXe ec/n Takme CBefieHMs MO ObITb NONYyYeHb 13
OPYrUX NCTOYHVKOB.

The Parties rely on that their rights are observed if the
above documents are served in the manner set outin
the Agreement. The Parties rely on that the receipt of
the documents by one party in the manner set out in
the Agreement gives the other Party grounds to rely
on the validity of the service of process performed.

CTOpPOHbI UCXOAAT U3 TOrO, YTO UX NpPaBa CYMTAOTCA
CO6MOAEHHBIMI B C/lyYae HanpaBfieHUA BbllleyKa-
3aHHbIX JOKYMEHTOB B YCTaHOBJIEHHOM HACTOALLMM
CornaweHuvem nopsagke. CTOpoHbl UCXOAAT U3 TOTO,
YTO MOMyYeHne OJHOWN CTOPOHOW JOKYMEHTOB B yCTa-
HOBMIeHHOM HacToAwmM CornalleHnem nopaaKe daért
apyron CTopoHe OCHOBaHMe nonaraTbCA Ha AenCTBU-
TENbHOCTb CAeNaHHOrO M3BeLleHNs.
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Review of the U.S. court practice on
alternative procedural notice’

If we allow an alternative service of process
clause to be included in a contract, the question
arises as to how it should be worded.

The U.S. judgement in the case against the Chi-
nese party may serve as a point of reference. In ac-
ceding to the Hague Convention, China, like Russia,
made a reservation non-appliance of Article 10 of
the Convention. In Rockefeller Tech. Inv. (Asia) VI v.
Changzhou Sinotype Tech. Co.? a dispute between
a U.S. and a Chinese company, the U.S. Supreme
Court held that if a contract specifies the manner in
which service of judicial documents is to be effect-
ed on the parties, such an agreement constitutes
a waiver of the formal mean of service in favour of
the agreed mode of notification. It is important that
the Court indicated that the parties shall specifically
“waive” of the Hague Convention by providing for
a specific method of service of judicial document.
Otherwise, there is a risk that a party will treat the
agreement as an option, i.e., allowing several op-

' The review was prepared by Evgenia Shikholeva, a student
at the Russian Private Law School named after S.S. Alek-
seev, Moscow.

2 https://casetext.com/case/rockefeller-technology-invest-
ments-asia-vii-v-changzhou-sinotype-technology-co-ltd
(date of access 30.09.2022).
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tions for service of judicial documents, including
service through the Central Authority. The Court
held that an agreement providing for an alternative
method of service of judicial documents in arbi-
tration was an appropriate waiver of the Hague
Convention.

In the U.S. practice, there have been cases
where courts have held that the Hague Conven-
tion does not apply to disputes between two par-
ties from different states (including states which
made a reservation regarding non-appliance of
Article 10 of the Convention) when service of
process documents are sent to a “local agent” (in
practice, a local subsidiary or parent company of
a party of a dispute) since no documents are ac-
tually sent to another country. For example, in
Volkswagenwerk Aktiengesellschaft v. Schlunk -
486 U.S.694, 108 S. Ct. 2104 (1988)* the Court held
that since service of documents could be effected
within the U.S., the Hague Convention was not
applicable within the meaning of its Article 1:“The
present Convention shall apply in all cases, in civil
or commercial matters, where there is occasion to
transmit a judicial or extrajudicial document for
service abroad.” =

3 https://www.lexisnexis.com/community/casebrief/p/case-
brief-volkswagenwerk-aktiengesellschaft-v-schlunk (date
of access 30.09.2022).
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IOnua MepBepnesBa,

XKypHanuct
(bakynbteT )KypHanucTrkm CN6IY)

Kpatkasa ncropma Poccuinckoro
ob6LiecTBa MopcKoro npasa

(1905-1917)

Hacmosawas cmames, no cymu, npedcmassisem coboli ucmopuyeckyro cnpasky o Poccutickom obuje-
cmee MopcKo20 npasd. Tekcm paszoesieH HA Yembipe Yacmu: 8 Nepgoll Yacmu peys udem o cO30aHuu
Obwecmea u ponu Benukozo kHA34 AnekcaHopa Muxatinoguua PomaHosa, ymgepousuwiezo Ycmas
Obuwecmesa; 80 smopoti yacmu — o cMbicsie co3oaHusa Obujecmaa, a UMeHHO Npo 06veduHeHuUe ycunud
IOpUCMOB NO U3yYeHUo, pa38uMmuio U YHUpUKAYUU MOPCKO20 npasd, 8 3Xmoli e yacmu pacckaseleaemcs
0 Mex0yHapooHom aHasnoze Obwiecmea — MexdyHapoOHOM MOPCKOM KOMUMerme, 8 COCMAs KOMOPO20
8xo0usio poccutickoe Obujecmeo; 8 mpemoel Hacmu — o desmesibHocmu Mexx0yHapoOH020 MOPCKO20
KomMumema no paspabomee Mex0yHapOOHbIX KOH8eHUUU 8 0671acmu MOPCKO20 MOp208020 NPABJ;
Hedocmamo4YHoCcmMs UHGopmayuu o Pocculickom obujecmeae MopCcKo20 Npasa 8 pocculicKux apxusax
80CNOJIHAEMCA Yepe3 apxugHble 00KyMeHMbl Mexx0yHapoOH020 MOPCKO20 KOMUMemd, a UMeHHO Npo-
MOKOJ1bl N0 06CYX0eHUI0 NPOEKMOo8 KOH8eHUUU. B uemeepmoti uacmu peyb udem o NepCcoHaMusaX u ux
deamenbHocmu 8 Obwecmae.

Knroyeseie cnoga: paspabomka KoHgeHYuUl no Mopckomy npasy, MexodyHapooHsil Mopckol Komumem,
Opudpux (Oedop) MapmeHc, Muxaun ¢oH Taybe, Oeknapayus o 3aKoHax MopcKoU 80UHbI.

PoccmMCKoe 00L1eCcTBO MOPCKOro npasa 6bii10 1. O ponun Benukoro KHA3A AneKkcaHppa
OCHOBaHO B Hauyane XX Beka B CaHKT-lleTep- MuxannoBunya PomaHoBa B cO3gaHnN
6ypre. 18 masa 1905 roga Yctas obuiectsa nognucan Poccminckoro o6uiectBa MOpPCKOro npasa
[maBHOYNpaBAAKLWNA TOProBbiIM MOpPEnsiaBaHeM

n nopTamm Bennknin kHA3b AnekcaHgp Mwuxanno- YeTKOM pernameHTayum npoueaypbl Co3gaHuA
BMY' — 3Ty AaTy BMOJIHE MOXKHO CYMTaTb odurLManb- 1 BUOOB OpraHM3aunoHHbIX GOPM PUANYECKNX
HbIM [IHEM POXAeHMA obLLecTBa. nuy, B Poccuinckon umnepumn He 61102 Ha ypos-

2 TpaxpaHckoe ynoxeHue. KH. 1. MonoxeHus obwume: npo-

' YctaBb Pocciickaro ob6uectBa mopckoro npasa. C-MNetep- eKT BbicouanLe yupexkaeHHom PegakumMoHHOM Kommuccnm
6yprb. Tunorpadusa pep. nep. nsa. M-sa duHaHcos, lanep- no coctasneHuto paxgaHckoro ynoxeHusa. Peg .M. TioT-
HaA, 24.1911r. ptomoBa. MepeunsgaHue. Bontepc Knysep. 2007. C. 71
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He 3aKOHOAaTeNbCTBA OTCYTCTBOBAS faXe 00
TEPMVIH — IOPULNYECKOE NNLIO, HO ObINN OTAENbHbIE
npaswuna co3gaHna BOPLOBbIX YNpaBneHui, ABO-
PAHCKIMX, FOPOLACKMNX U CENbCKUX OOLLECTB, 38MCKIMX
yupexxgeHun, 6onbHuL 1 T. 8. OgHaKo 061wym 66110
TO, YTO BCE 3T YCTAaHOB/EHUS, 06n1aiaBLUIve NpaBo-
CyObEeKTHOCTbIO, JOMKHbI UMETb YCTaB, yTBEpPX-
AEHHbIV NpaBUTeNbCTBEHHOW BlacTblo. MHoraa
yCTaBbl YTBEPXKAANUCH YNIEHaMU UMNEPATOPCKON
bammnun’,

YctaB Poccuiickoro obLiectBa MOPCKOro npasa
6bin yTBEepXKAEH Benukmum kHAzem AnekcaHgpom
MuxannoBnyem, BUAMMO, Kak rocygapCTBEHHbIM
peATtenem, Hanbosnee XKNBO Y [eTANbHO NHTEPECYHo-
LMMCA MOPCKMM ieNOM BO BCEX €ro MPOABNEHMUAX:
OT M3yYeHUs HOBMHOK KopabnectpoeHuna 1 cTpa-
TErmm BOEHHO-MOPCKOro 60s [o nccrefoBaHmA
NPUPOAHbLIX 6OraTCTB U MOCTPOEHUS NMOPTOBbIX
cuctem. o Bone n Npu HenocpeacTBEHHOM Ha-
6ntogeHnn Bennkoro KHA3s Obinia coCTaBieHa KHUra
«MnaBHenwuA ceefeHnA no Mopckomy mexayHa-
ponHOMy npaBy». B n3gaHum npeacTaBneHa BcA cu-
CTemMa MOPCKOro MexayHapoAHOro Npaga, BKoyan
NpaBoBble HOPMbI, AENCTBYIOLLME B YCSIOBUAX MDA,
CYXOMYTHOW BOWHbI 1 BONHbI Ha MOpe, BONPOChI
NpPaBOBOW Perynaunn ABUXeHUA N [eATENIbHOCTY
BO BHYTPEHHWX, TeppUTOpUranbHbIX 1 6eperoBbix
BOJaX rocyfapcT., STUKeT odurLManbHbIX BUSUTOB
nTaot

AnekcaHgp MuxalinoBuy (ABOOPOAHDIV ASAA
nmnepatopa Hukonasa Il, ¢ KOTOpbIM OH COCTOAN
B JOBOJIbHO GNIN3KUX APYXKECKMX OTHOLLIEHUAX)
6bl71 MOPAKOM, NpoLuen NyTb Ha GpnoTe OT MUYMA-
Ha (1885) no agMmumpana (1915), coBepLunn MHOXe-
CTBO MOPCKMX NyTeleCcTBUI (BKMOYaA KpyrocseT-
Hoe), cny»un Ha banTunckom n YepHomopckom
¢dnoTax. Bo Bpems 3apyberKHbIX KOMaHAUPOBOK
Benukunii KHA3b cOGMpan 1 cBoAUN BOEAVHO Ma-
Tepwmanbl, KacaloLmeca BOEHHOWN TEXHUKN, B KOTO-
pol OH pa3burpanca HaCTONbKO XOPOLLO, YTO CaMm
pa3pabaTtbiBan 3CKM3Hble MPOEKTbl OPOHEHOCLEB.
HaunHasa ¢ 1880-x, OH U3[aBan CpaBOYHUKN O BO-
eHHbIX GpnoTax pasHbix rocygapcTs. AnekcaHap Mu-
XannoBUY MOr onpefenvTb No TOMy, Kak CTpaHa
OCHaLLaeT cBOM GJIOT, C KeM MMEHHO OHa FOTOBUTCA
BOEBaTb: 3TV 3HaHMA MOMOIN eMy NpefCcKa3aTtb

3 TpaxpaHckoe ynoxeHue. KH. 1. lMonoxeHus obwume: npo-
eKT Bbicouariwe yupexkgeHHom PefakLyMoHHOM KoMUCcum
no cocrasneHuio NpaxkgaHckoro ynoxexusa. C. 77

4 Bnagumunp ¢oH Cueepc. [MaBHenwns ceegeHna no Mop-
CKOMy MexayHapogHomy npasy. CM6., Tunorpadus A. be-
Ke, 1902.
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PYCCKO-AMOHCKYI0 BOWHY U rof, KOrga oHa Hau-
HeTCA, elle 3a JecATb IeT A0 HanageHua AnoHnn
Ha Poccutio. B 1895 rogy oH ybexgan nmneparo-
pa Hukonas Il roToBUTbCA K BOEHHbIM [ENCTBU-
AM 1 npegoctasun Mporpammy ycunenus ¢nota
Ha TMXOM OKeaHe, HO, YBbl, O6blf1 PaCKPUTUKOBaH
MUHUCTpOM prHaHcoB Cepreem ButTe 1 MaBHbIM
HauyanbHUKoM ¢nioTa n Mopckoro BegomcTBa Benu-
KUM KHA3eM AnekceeM AneKkcaHapoBUYeM’.

He cymeB 106UTbCA MOHMMaHUSA Y TOCYAApPCTBa,
B 1904 ropy AnekcaHap MuxannoBuy BO3rnaBui
Ocobbll KOMUTET MO YCUNEeHU0 BoeHHOro ¢noTa
Ha OOPOBOJIbHbIE MOXKEPTBOBAHUSA (Ha COOPaHHble
cpencTBa Obifio NoCcTpoeHo 23 Kopabna). Komnutet
He TonbKo cobupan AeHbru; B HeM AeiCTBOBaNu
HayUYHO-TEXHUYECKMNE 1N NPOEKTHbIe Nojpasgene-
HUA, CTAaTUCTMYECKUI oThen, 6b10 OpraHM30BaHO
HabnoaeHve 3a CTPOUTENIbCTBOM U Cjayel CyAoB
B Ka3Hy U T. .

C HoAbpAa 1902 no okTabpb 1905 roga Be-
NINKNIN KHA3b PyKOBOAWN [MaBHbIM yripaBrneHu-
€M TOProBoro mopenaaBaHua 1 NOPTOB. ITUM
BefoOMCTBOM 6Obina npofaenaHa 6onbwan pabo-
Ta No 6n1aroycTponCcTBy NPUMOPCKUX FOPOLOB,
CTPOMTENbCTBY MAAKOB 1 KaHaNIoOB, PEMOHTY CY-
[OB, a TaKXe pa3paboTaHbl MPOEKTbI MO YUpexK-
deHuto [lyHanckoro napoxofctea, GrHaHCcupo-
BaHuto Cyxymckoro nopta u gp. o nHuymatmee
KHA3A 6bIn0 co3aaHo MonoxeHre 06 ynpasneHum
NPUMOPCKMMM TOProBbIMU MOPTAMUK, COTSTACHO
KOTOPOMY BOMPOCHI TOProBaun 1 paboTbl NOPTOB
cocpepoTaumBanucb B MuHuctepctee OuHaHCOB,
a He B KOMMEeTEeHUMM HECKONbKUX MAHUCTEPCTB,
Kak paHbLe®. 3To 6biI0 CBOMCTBEHHO AneKcaH-
Apy Muxannosuuy: ynpouiatb 6lopokpaTuyeckmne
npouenypbl, a Takke 06beAUHATb BOEANHO pas-
pO3HEeHHbIe CTPYKTYpbl. Hago nonaratb, emy 6bina
65113Ka 1 NOHATHa Lenb co3aaHua Poccuickoro
obLlecTBa MOPCKOro npasa: CNoco6CTBOBaTL YHU-
dburKauum Mmopckoro npaea, U, BEPOATHO, UMEHHO
MO3TOMY Ha Hero 6blfI0 BO3JIOXKEHO YTBEPKAEHNE
YctaBa obulecTsa.

Ycmas opzaHusayuu, kKomopesiti OH cobcmeeH-
Hopy4HO nodnucan, enacun: «Poccutickoe obwe-
CmM8eo MOPCKO20 Npasa y4ypexoaemcs 018 pas-

> Benukunii KHs3b Anekcangp Muxaiinosuy: KHura Bocnomu-
HaHun / Mpepucn. n kommeHT. A. BuHorpagosa. — M.: Co-
BpemeHHUK, 1991.

6 TlnucbMa 1 LOKNnaabl BEIMKOro KHA3A AnekcaHapa Muxaii-
nosnya umnepatopy Hukonaio Il. 1889-1917 / OTB. cocT.
B.[.Ne6epes; ot. pea.: 5.0. JonoHos, B.M. XpycTtanes. M.:
Kyukoso none; ®oHa «CBA3b dnox», 2016.



pabomku meopemuyecKux U Npakmu4ecKux 8o-
Npocos8 No MOpPCKOMy Npasy, pacnpocmpaHeHuto
ceedeHul no amomy npeomemy u 06vedUHeHUsA
HOPM MOPCKO20 3aKOHOO0ameibCmaea pa3Hbix 20-
cyoapcme»'.

Cno»Ho cKa3aTb OAHO3HAYHO, MO Ubel NHNL-
aTvBe BO3HUKNO Poccninckoe obLyecTBO MOPCKOTro
npasa. igeonoramu mornu 6biTb Pycckue IpUCTbl,
3aHMMaBLUMECA MOPCKMM MPABOM 1 VIMEBLUME KOH-
TaKTbl C EBPOMENCKMM KOSIIEramMmu, yupeavBviMm
MexpayHapogHbIn Mopckol komuTeT. OgHako 6e3
noaaepXku Benvkoro KHA3A BpAA N 6bl 3T 00LLe-
CTBO NOSIBUNOCh.

2. Llenun cozpanuna Poccuitickoro obuecrea
MopcKoro npaBa u MexpayHapogHoro
MOPCKOro KommTeTa

Bo BTOpOI nonosumHe XIX B. nocTeneHHo cTana
npoABnATb ceba mofa Ha yHUbMKaLMo NpaBoBO-
ro perynnpoBaHua. ITO 3roxa NoABAEHNA NEPBbIX
MeXAYHapOAHbIX KOHBEHLUMN. VIMeHHO B 3TOT ne-
puog nosasunacb bepHckasa KoHBeHUMA 06 oxpaHe
nUTepPaTypPHbIX N XyLOXKECTBEHHbIX MPOM3BeAeHNN
(1886) n MapuxKcKkasa KOHBEHLMA NO OXpaHe Npo-
MblLWIeHHON cobcTBeHHOCTM (1883). He ocTanoch
B CTOPOHE 1 TOProBoe MmopensaBaHue.

IOpucTbl 13 pasHbIX CTPaH, yBNeYeHHble MOp-
CKUM MPaBOM, CTPEMUIINCH CO3AaTb HEKOE MeX-
OYHAapOAHOe HaAroCyaapCcTBEHHOE 0ObeMHEHE
IOPMCTOB, KOTOpOe pa3pabaTbiBano 6bl MexayHa-
pofHble KOHBeHLMN B 0611acTVi MOPCKOro npasa.

B 1885 roagy Bo Bpemsa BcemunpHom BbICTaBKM
B AHTBepreHe 6bin ycTpoeH MexxayHapOaHbIi KOH-
rpecc, Ha KoTopom cobpanuncb cyfoBnagenblbl,
IOPUCTbI, CTPAXOBLMKIK 1N Apyrne cneunanncTol.
Llenbto guckyccrm 66110 CO3[aHNE MOPCKOTO MeX-
LOYHApOAHOro KOAEKCa, KOTOPbI Obl eANHOOOPa3HO
perynupoBan BCe BaXkHble BONPOCbI: OT NPaBOBOro
CTaTyca TOProBoro CygHa 1 OTBETCTBEHHOCTU Cy-
JoBnagesnbLla A0 NpaBui MOPCKOro 3anora 1 cna-
ceHuA Ha mope. OgHaKo Janblue AUCKyCcCumn naes
He NpoABMHYyNach.

He yBeHuanacb ycnexom v cnegytoLlas ceccus,
NOCBALEHHaA YHUPUKALUN MOPCKNX HOPM 1 Mpa-
BUI, KOTOpasa npowna B 1888 roay B bpioccene.
OpnHako 06a MeponpuATMA NOATONKHYNN K ngee
CO3[aHu1A MeXAYHapOAHOW accoLmaLMm MOPCKOro
npaea, KoTopasa mMoria 66l popmynMpoBaTb NPaBo-
Bble HOPMbl A1 MOPCKOM OTpacaun 1 cosgaBaTtb
NPOEeKTbl MeXAYHAPOAHbIX KOHBEHLNIN Nocpea-
CTBOM UX BCECTOPOHHIIX 0OCYXAEHUI C NpeAcTaBu-
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TenAMuM pasHbIX cTpaH’. B cBolo ouepepb Ha ypoBHe
KaXJoro rocyfapcrea Mornm 6bl co34aBaTbCsA Ha-
LUMOHanbHble accoumaumm, NpeacTaBUTENN KoTo-
pbix yyacTBoBanu 6bl B paboTe MexayHapoLHOM.
HauunoHanbHble accoumaumnm mornm 6ol o6beaun-
HATb CyAOBMafeNnbLeB, SKCNeANTOPOB, OPUCTOB,
CTPaxOBLYNKOB, ANMIOMATOB 1 APYrMX SKCMepTOB
B 06nacTy TOProBOro MopensaBaH1a U MOPCKOro
npasa.

Npes 6bina nogaepxaHa Accounaumen mexgy-
HapogHoro npaea, 1 B 1896 rogy B benbrum 6bina
co3aaHa nepsas B Mype Accouprauma no yHmouka-
Lu1KM MOPCKOro npaBa. Ee ocHoBaTenun: npesngeHT
accoumauum OrtocT beepHapT (6bIBLINIA NPEMbep-
MUHUCTP Benbrum n npesngeHt Accoumavmm agBo-
KaTos.; B 1894 rogy KOposib NPUCBOWI eMy NoYeT-
HbI TUTYN FOCYAAPCTBEHHOTO MUHUCTPA; MO3XKe,
B 1909, beepHapT nonyunt Hobenesckyio npemunio
MUpa 3a CBOI AeATeNlbHOCTb B [oCTOAHHOM ap-
6uTpaxxHOM cyge); BuLe-npe3maeHT Accoumanmm,
cTpaxoBol 6pokep LWapnb Jle KeH 1 reHepanbHbIi
cekpeTapb Accounaumm, agsokat Jlyn OpaHk.

B 1897 ropy 6bina co3gaHa Accoumanma no yHu-
durkauum mopckoro npasa Bo PpaHumn. B 310
e BpeMs pasHble CTpaHbl (BKtouaa lepmaHuio,
AHrnuio, fonnangnio n CLUA) Bbipa3unum xenaHue
co3paTb nopgobHble accoumaumm y cebs, n 6 noHA
1897 roga B bptoccene 6bin odrumanbHo obpaso-
BaH MexxgyHapogaHbin Mopckon komuteT (MMK).
YcTaBHbIMY LiensiMM ero 66110 3asaBNEHO: BHOCUTb
BKJlaZl CBOUMU KOHbepeHUrAMY, Ny6nnkaumnamm
1 gpyroii paboTol B yH1MKaLMIO MOPCKOrO NpaBa,
CTMYNMPOBATb CO3aHNe HAaLMOHAbHbIX aCCOLN-
auun no yHndukaumm MopcKoro npaea, nogaep-
XKMBaTb MeXAY STUMU accoUMaLnAaMmM perynsapHble
OTHOLUEHMA 1 COrNacoBaHHble AeNCTBUA.

Bbino cpopmmpoBaHo nocTosHHOe 6topo Komu-
TeTa (11 uenogek). Takxe Ha NepBOW KOHpepPeHL M
B MMK BcTynunm 33 skcnepTa U3 pasHblX CTpaH: AH-
rnun, benbrun, fonnangnn, Oanun, Utanuum, CLUIA,
lepmanun, ®paHumm n Poccum. Ot Poccum B MMK
Bctynun Opugpux (Pegop) MapTeHc, annnomat
n topuct, npodpeccop CaHKT-NeTepbyprckoro yHu-
BepcuTeTa, aBTOP KOHLEeNUUM MMPHOTo paspeLue-
HUA MeXAYHapOAHbIX CMOPOB, MPUHATON Ha la-
arckom KoHdepeHuUn. Bugnmo, oH 1 6611 0OgHUM
13 ngeonoros co3faHua Poccuiickoro obulecTsa
MOPCKOro npasa.

7 A Brief History. Nigel H. Frawley, Secretary-General Comi-
té Maritime International. P. 1 / Comité Maritime Inter-
national. History. https://comitemaritime.org/about-us/
history/
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bbino pelweHo, uto B coctaB MexgyHapoaHoOro
MOPCKOro KOMUTETA Oy T BXOAUTb MOYETHbIE Usle-
Hbl (MaKCMMyM 9 OT KaX<gow CTpaHbl) 1 Aeneratbl Ha-
LIMOHaNbHbIX accoumnaumnm (Makcumym 6 OT Kaxaom
accouvauunn), n go 1907 ropa, noka Poccuinckoe
06LLEeCcTBO MOPCKOro npaBsa He BcTynuino B MMK,
B KOHdepeHUmAx KomuTteTa oT Poccnn npuHUManu
yyacTme UCKNIoYMTENIbHO NoYeTHble uneHblé. [o-
MrMo MapTeHca, 31o 66111 Muxann AnekcaHapo-
BMY GpOoH Taybe — onnnomart, UCTOpVIK, Npodeccop,
rocyfapCTBEHHbIN aeAaTenb (korga Taybe yumnca
B YyHUBepcuTeTe, MapTeHc 6bls1 ero HayuYHbIM pyKo-
Bogutenem) n MieaH AnekcaHgposny OBYMHHNKOB —
NoAnosIKOBHUK (B faNbHENLLEM — reHepan-manop)
Poccuinckoro MimnepaTopckoro ¢poTa, topucT, npe-
nofasaTesib, aBTOP TPYAOB MO MPM30BOMY U MeXAY-
HapOAHOMY Mnpas.y.

HenctButenbHble uneHbl MexayHapoaHoro
MOPCKOro KOMUTETA YMIavmMBanu eXXerofHblin B3HOC
B pa3smepe ABaauaty natv ¢paHKoB, HaLUMOHasb-
HbIM accouMaunaM ToXe npennaranocb BHECTU
CBOW BKJ1ag B pacxogbl Komuteta.

HecmoTps Ha To, uTo yyacTBoBaTh B KOHdepeH-
LMAX M 03BYUMBaTb CBOE MHEHME MO U He3a-
BMCMMble Jeneratbl, Ha NepBOW e KOHbepeHUnn
B 1897 roagy 6bi1 chopMynmpoBaH CiegyoLwmnin
npuHuun pab6otol MMK: «Co3gaHne HaunoHanb-
HbIX accoumaLumin no yHudbmrKaumm MopcKoro npa-
Ba JOJPKHO ObITb B LIEeHTPe BHMMaHuA KomuTeTa.
NmeHHO uepes HUX Mbl MNaHpyeMm peanr3oBbiBaTb
Haly nporpammy. XKenaTesbHO, YTOObI B COCTaB
3TUNX accoumaLnin BXOQUN He TONbKO KPUCTbI, HO U
npencTaBuUTeNM BbICLLErO 3BEHa TOProBAW, apMUN,
CTpaxoBaHuA 1 T. A. Taknm 06pa3om, Halla npona-
raHga Hanbornee nerko NPOHUKHET B KPYru Hemno-
CpeAcCTBEHHO 3aMHTePEeCOBaHHbIX CTOPOH; UMEHHO
[Ns HUX pa3pabaTbiBalOTCA MOPCKIME NPaBUa, 1 UM
OypeT nerye LOOGUTLCA NX 3MEHEHVA BO MS CBOUX
WNHTEPECOB, YEM TEOPETUKAM 13 NMPABUTENbCTBAY’.

B 1907 rony 8 MMK Bowwno Poccuiickoe obue-
CTBO MOPCKOro npasa. K Tomy BpemeHu B coCTaBe
MMK 6b110 yke 15 HauMOHaNbHbIX acCoLMaLn.

8 Comité Maritime International. Bulletin N°1. Confé-
rence de Bruxelles. Juin 1897.P. 5. MepeBop ¢ ppaHLy3cKo-
ro/Comité Maritime International. Yearbooks & Docu-
mentation. https://comitemaritime.org/publications-doc-
uments/cmi-yearbook/

9 Comité Maritime International. Bulletin N°1. Confé-
rence de Bruxelles. Juin 1897. P. 11. MNepeBop ¢ dpaHLys3-
ckoro / Comité Maritime International. Yearbooks
& Documentation. https://comitemaritime.org/publica-
tions-documents/cmi-yearbook/
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3. Pa6bora MexayHapogHOro MOpcKoro
KOMMUTeTa 1 npeacTaBuTenen
HaLMOHaNbHbIX accoumaLmin

MOpCKOro npasa

C nepBoro e cBoero cobpaHma MMK noBosnbHO
aKTMBHO B3ANcA 3a geno. C 1897 roaa no cen aeHb
¢ yyactnem Komuteta 6bin0 paspabotaHo 6ornee
30 NPOEKTOB KOHBEHLIA, U3 KOTOPbIX 20 66111 Npu-
HATbI HAa MEXAYHapOAHbIX KOHpepeHLnAxX'?.,

Ha nepBoi kKoHdepeHLMn Obinn 0603HaAYEHDI
[Be BaXkHelwue Tembl: 1) CTONKHOBEHME CyaoB
1 2) orpaHnyeHne OTBETCTBEHHOCTY CylOBNafeNb-
ues. NMocnepytolme KOHPePeHLY NPOLOITKIAIN 3TY
paboty, B pe3synbrate yero B 1910 rogy B bptoccene
66111 NPUHATLI KOHBEHLMA 06 YHUdUKaumum Heko-
TOPbIX NPaBW OTHOCUTENIbHO CTONIKHOBEHMA CY10B
1 KoHBeHUMA 06 YHNMKALMM HEKOTOPBIX MPaBUI,
KacaloLLMxcA MOMOLLM M ClacaHnA Ha MOpe.

Ha Mapuxckon kKoHbepeHunm B 1911 rogy
MMK c ropaocTtbto coobumn: «Haww yneHbl, Bepo-
ATHO, C YAOBO/IbCTBUEM YCAbIWanu, YTo KoHBeH-
uma ot 23 ceHTAb6pa 1910 roga 0 CTONKHOBEHUN
1 CNacaHuK Ha Mmope 6binia ogobpeHa NapIamMmeHToOM
Benuko6puTaHnn, KOTOPBIN B TO »Ke BPeMsi BHEC
onpeneneHHble N3MEHEHNA B HaLMOHaNbHOe 3a-
KOHOZATeNbCTBO 3TOW CTPaHbl; a TakXe [epmaHuen,
Poccnein n benbruen — nocnegHAA NpUHAMNA 3aKOH,
Nno BCEM MyHKTaM COMNacyLWwmnnca ¢ KOHBeHU -
MU, 1, HakoHeu, [peunen, Mekcnkon n PymbiHnen.
[Opyrve rocygapcrsa Toxe npeanpuHAIN Heobxo-
AvMble Wwarn nnbo ansa npeacTaBneHna NpoekTa
KoZeKca CBOMM 3aKOHOZATeNIbHbIM OpraHam, nbo
[NA Co34aHNA KOMUCCUI MO U3YUYEHWIO [BYX MEXY-
HapOAHbIX KOHBEHL M,

Mepen Tem, Kak cO6paTb CBOUX YNIEHOB U Aene-
raToB OT HaLMOHaJIbHbIX acCOLMaLNiA Ha KOHbepeH-
umto, MMK BbICbIian MM nepeyeHb BOMNPOCOB, KO-
Topble Npeasaran noapobHbIM 06pazom 0b6CyanTb.
Tak, B 1912 ropy Poccuiickoe o6LecTBO MOPCKOroO
npa.a (Kak 1 Apyrue HaunoHasbHble accoumaLmm)
Ha CBOUX CObpaHUsaX 06CyKaano BONpoCkl, Kacato-
wmeca:

1© A Brief History. Nigel H. Frawley, Secretary-General Comité
Maritime International. P. 1-3/ Comité Maritime Inter-
national. History. https://comitemaritime.org/about-us/
history/

" International Maritime Committee. Bulletin N230. Pa-
ris Conference 1911. P. X-XI. Mep. c aHrnuiickoro / Comi-
té Maritime International. Yearbooks & Documenta-
tion. https://comitemaritime.org/publications-documents/
cmi-yearbook/
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a) XxenatenbHOCTY patudukaLmm JIoHOOHCKON
JeKnapauunm o 3aKoHax MOPCKOW BOVHbI;

6) [EeNCTBUTENIBHOCTU MOPCKOIO CTpaxoBaHuA
HenpuATeNbCKOro NMyLLEeCTBa;

B) 6€30MacHOCTM NiaBaHuA'2,

MocnegHWI MYHKT OCTPO BCTas B CBA3Y C rnbe-
Nblo 3HaMeHUTOro narHepa: «Hecuactme ¢ TutaHu-
KOM NoKasano HeloCTaTOYHOCTb NpaBwJl, Bbipabo-
TaHHbIX A1 06ecnevYeHuns XN3HN MOPEXOIOB U AN
3aWuUTbl MMYLLIECTBA, MOABEPraloLLeroca MOPCKUM
onacHocTam. [NMy6oKoe BneyaTnieHne, KOTOPOE Bbl-
3Bas10 3TO OTKPbITUE, MOBNEKO 3a CO60I BCceobliee
TpeboBaHMe rocyJapCTBEHHOIO BMeLLATeIbCTBA.
Bonpoc asnaeTca mexpgyHapoAHbIM MO cyuie-
cTBY», — yBegomnan MMK cBonx uneHoB'.

[eknapauuna o 3aKoHax MOPCKOW BOWMHbI Obina
npeanoxeHa B 1909 rogy Ha JIOHOOHCKOW BOEHHO-
MOPCKOW KOHbEPEHLMM, YTOObI YCTPAHUTbL Crop-
Hble MOMEHTbI, Kacatowmeca KoHTpabaHabl, 6no-
Kafbl, 3axBaTa Cy[oB 1 Npr130Boro npaea', ogHako
He 6bly1a nogaeprkaHa AHIMNEN; B AaNbHENLLIEM OHA
TaK 1 He Obina paTnduLnpoBaHa.

BbicKa3biBasAcb No patudmrKaumm JIOHGOHCKOM
feknapauuu B 1912 rogy, Poccuiickoe obLiecTtso
MOPCKOrO MpaBa BCcAYECKM ee ogobpusio 1 Bblpa-
3110 HaZeXAay, UTo AeKnapauunsa yCTaHOBUT B OTHO-
LUEHNW BOMPOCOB BeeHNA MOPCKMX BOVH eguHble
1 TOYHbIE NPaBWa, CTPOrOCTb KOTOPbIX HE JOMKHA
ObITb NPEBbILIEHa HaLOHAbHbIM 3aKOHOAATE b-
cTBOM Nto6Oro rocypapcTaa: «flocne patudpukauum
oTa [leknapauua [OnMXHa NONOXKNUTb KOHeL, »ecCT-
KM, NPOTMBOPEUMBbIM, HEOXUAAHHBIM N NPON3-
BOJIbHbIM MepaMm, KOTopble B HaCTOsLLEe BpPeMS
4aCTo MPUHMMAIOTCA BOKOIOLMMN CTPAHaMM» >,

lNo noBopy BTOpPOro Bonpoca Poccuiickoe obLuye-
CTBO MOPCKOrO NpaBa Bblpa3nsio TBEPLOE MHEHNE,
«YTO CTPaxoBaHMe BParkeCKMX TOProBbiX CYy[OB
N NX TPY30B, KOTOPble NoaaexKaT KOHbUCKaymm
NN YHUUTOXEHNIO B CllyYae, eCcnu BolotoLlee ro-
CYAapCTBO COUTET 3TU Mepbl HeE0O6XoAMMbIMM, ab-

12 PTABM®. @. 1265, on. 1, efi. xp. 8 KOMUTET MOPCKIMX IKC-
Kypcuii CaHkT-MeTepbypr (1908-1918). C. 8

3 PFTABMO. ®. 1265, on. 1, efi. Xp. 8 KOMUTET MOPCKMX IKC-
Kypcuin CaHkT-TetepOypr (1908-1918). Linpkynap Mexay-
HapoAHOro MopcKoro komuteTa ot 15 nona 1912r.C. 7

* Tpu3oBoe NpaBo — OT PppaHL. prise — B3ATUE, 3aXBaT, 3TO
HOPMbI, pernameHTUpYoLLMe 3aXBaT BOWOKLWMMMN CTPaHa-
MW TOProBbIX CYAOB U rPy30B B MOpeE.

> International Maritime Committee. Bulletin N°39.
Copenhagen Conference 1913. P. 279. Mep. ¢ aHrunincKo-
ro/Comité Maritime International. Yearbooks & Docu-
mentation. https://comitemaritime.org/publications-doc-
uments/cmi-yearbook/

I.HOBOCTHU

COMIOTHO aHaSIOTMYHO CTPAXOBAHUIO KOHTPabaHbl,
W, MOCKOJIbKY B COOTBETCTBMM C MOMOXKEHMAMM Poc-
CUINCKOTO 3aKOHOZATeNbCTBa MOpCKue oduruepbl
BbIHYKAEHbI HECTU TAXENYI0 OTBETCTBEHHOCTb («MC-
MoJib30BaTb BCe BO3MOXHbIE CPefCcTBa A TOro,
yTOObI HAHECTV BPary Kak MOXHO 60MbLUMIA yep6
nyTem 3axBaTa BOEHHbIX 1 TOProBbIX CYZ10OB, a TaKXe
JOJKHbI MCNOJIb30BaThb BCe BO3MOXHbIe CpefCcTBa
LNs NpefoTBPaLLEeHNA TOPrOBM»), OYEBUAHO, UTO
NnogAaHHbIe BOKOLWNX rOCYAaPCTB HE MOTYT ObITb
YNOMHOMOYEHbI COAeiCTBOBATb BO3MELLEHUIO
ylep6a ynomMaHyTbIM CYAam U1 UX FPy3y, KakmMm Obl
HU ObINM 06CTOATENLCTBA, MPU KOTOPbLIX 3TW Cyaa
N 3TV rPy3bl ObLI MOTEPAHDbIx'®,

B noateepxaeHne ceoein nosnummn O6LecTBo
npvBesno cnegytoLme JoBoabl: «<Ha nepsbiii B3rnsg,
YHUUTOXEHME 1 KOHOUCKALNUA BCEX BPAXKECKMX
TOProBbIX CYAOB U UX FPY30B BO BPEMS MOPCKOM
BOWHbI Ka)yTCA Ype3BblYaHO XKECTKUMN Mepamu,
HO cneflyeT NOHVMaTb, YTO 3TN Mepbl BCE PaBHO fAB-
NATCA eANHCTBEHHBIM 3O PEKTUBHBIM CPECTBOM
60pbObl C Bparom, KOTopbiii 0651afaeT BOEHHbIM
dnotom, ropazgo 6onee 3HaUUTENbHbIM, YEM Y €70
NPOTUBHMKA. BO3MOXKHOCTb 3TUX Mep MOXKeT faxe
WHOrAA yaepunBaTb OT 06bABNEHMSA BOVHbI CTPaHY,
KOTOpas B MPOTMBHOM CJlyYae U3-3a CBOEro BO-
€HHO-MOPCKOro NPeBOCXOACTBa cumnTana 6ol cebs
HeyA3BMMOW Ha Mope»'’.

Mo noeogy Bonpoca 6e30nacHOCTY MiaBaHNA
O6LecTBO COMrNacUIOCh C TEM, YTO »KenaTeslbHO
NPUBECTN B COOTBETCTBME C MEKAYHAPOLHOWN KOH-
BEHLMEN NONOXEHWA 3aKOHOAATENbCTBA, MPUHATbIE
UV NpegnaraemMble B PasfnyHbIX CTPAHAX B LENsX
obecrneyeHnss 6€30MaCHOCTM CYAOXOACTBA, YTOU-
HWB TOJNbKO, UTO KOHBEHLMA 3Ta AOMKHA KacaTbCA
NCKIIOYUTENBHO MAacCaXmMpcKux cynos. Mpu sTom
O6LLecTBO NOCYNTASO, YTO B KOHBEHLIMY AOJIKHO
YUMTbIBATbCA MPAKTMYECKU BCE, UTO KacaeTcs bes-
OMacHOCTM CyAHa: MOpexofHble KauecTsa, ABUra-
TENu 1 KoT/bl, NanybHbI rpy3 1 6annact, noaku
1 cnacaTesibHble XWUeTbl, HaBUraLMOHHbIE NPr6Oo-
pbl, Hannure 6ecnpoBoAHOro Tenerpada, YNCeH-
HOCTb 1 GM3NYEeCKoe COCTOAHME SKMMaxa 1 nacca-

® International Maritime Committee. Bulletin N°39.
Copenhagen Conference 1913. P. 291. MNep. c aHrnicKoro
/ Comité Maritime International. Yearbooks & Docu-
mentation. https://comitemaritime.org/publications-doc-
uments/cmi-yearbook/

7 International Maritime Committee. Bulletin N°39. Co-
penhagen Conference 1913 P. 293. MNep. ¢ aHrnuickoro /
Comité Maritime International. Yearbooks & Docu-
mentation. https://comitemaritime.org/publications-doc-
uments/cmi-yearbook/
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XNPOB, MeAULNHCKOe 06CNyKMBAHME, CnasbHble
1 opyrve nomelleHusa gnsa SKunaxa, naccakxnupos
1 SMUIPAHTOB, MHCMEKTUPOBaHUE CYAOB U BblITeKa-
loLime 13 3Toro puanyeckne n agMMHUCTPaTrB-
Hble JeNCTBUSA.

3a Bpemsa cBoel pabotbl B MMK Poccuiickoe
06LLecTBO MOPCKOro NpaBa TakXe y4yacTBOBaso
B 06CYKAEeHMM KONIM3MOHHOTO npaBa B obnactu
MOPCKUX MepeBO30K, BOMPOCOB OrpPaHUYeHUA
OTBETCTBEHHOCTU CyfoBnagenbLeB (BKaouyan
NUMyLLeCTBEHHbIN ywep6, rmbenb 1 TenecHble no-
BPEXAEeHUsA), BONPOCOB UMOTEKN 1 MOPCKIMX 3a0-
roB, a TakXe NPOoeKTa MeXAyHapOL4HOro Kogekca
0 dpaxToBaHUW.

Mocne pesontounn 1917 roga pabota B8 MMK
Poccuinckoro obuiectBa MoOpcKoro npasa 6bina
npeKpalleHa, a camo oOLLeCcTBO 3aBEPLUMIO CBOK
LeATeNIbHOCTb.

4. Utorn pa6otbl Poccuinckoro obuiecrea
MOPCKOro npasa 3a Bpems ero
HeNnpPoAoIKNTENbHOrO CyLWeCcTBOBaHNA.
MepcoHanun

3a Bpems cBoero cyuectsoBaHua ObuecTso
CNJIOTUNO BHYTPY Ce65 €[MHOMBILLIEHHWNKOB, Bbl-
JaloLWmxca cneymnanncToB Mo MOPCKOMY NpaBy.

C Hayana ocHoBaHus O6LecTBa ero BO3rnaBui
Cepren Bacunbesuny Pyxnos, topucT, uneH locy-
JapcteeHHoro CoseTa. HauaB Kapbepy pAgoBbIM
YMHOBHMKOM B MB/], OH nonyunn co BpemeHem
OOJIKHOCTb CTaTc-ceKpeTapa locygapCcTBEHHOro
COBETa, a MOTOM AENCTBUTENIbHOIO TaHOIO COBET-
HMKa. A ¢ 1903 no 1905 rr. 66171 NOMOLLHUKOM (1N
TOBapuLLEeM, Kak Torga 3To Ha3blBanocb) MMaBHOY-
NpaBnALWEro TOProBbIM MOpeniaBaHNEM 1 NOpP-
Tamu Bennkoro kHA3A AnekcaHgpa Muxannosunya.
C 1909 roga PyxnoB npuHAM NOCT MUHUCTPA NyTen
COO0bLLEHNA 1 COCPEeAOTOUMICA Ha Npobnemax xe-
nesHbix gopor Poccun.

C 1910 ropa npe3unaeHT O6LecTBa — [eoprun
leopruesuy (Erop Eroposunu) Crebnun-KameHckui,
TOXe TalHbI COBETHUK, AUPEKTOP KaHUenapum
MopCKOro MMHUCTEPCTBA, CEHATOpP NO AenapTa-
MEHTY reponbaun 1 cynebHoMy aenapTameHTy
MNpasuTtenbcTBytowero CeHara.

C camoro Havana pabotbl O6buwectea B MMK
K Hemy npucoeauHunca Mocnd MeaHosmy KapHuu-
KNI — IOPUCT, CEHATOpP, AeNCTBUTENbHbIN TalHbIN
COBETHUK, OTAABLUNIA MHOTUE rofbl paboTbl B pe-
JAKUNOHHOM KOMNCCUM NO COCTABMIEHMIO FPaXkaaH-
CKOrO YNOXEHUA, a TakKe COCTaBUTENb [OKIafoB
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INA loprandeckoro obulectsa npu MNetepbyprckom
YHUBeEpCUTeTE,

Cpenu uneHoB Poccumiickoro obLiecTBa MOpPCKo-
ro NpaBa MOXHO Ha3BaTb Muxauna Muxannosunya
beHucnasckoro, gupektopa Pycckoro BoctouHo-
A31aTCKOro NapoxoAacTBa.

K coxaneHunio, NOfAHbIN cNMcoK Poccninckoro
obLlecTBa MOPCKOro Npaga He Tak MPOCTO BOCCTa-
HOBUTb. TaK e, Kak 1 HalTX NPOTOKOJIbl 3acefa-
HUN. B nctopmuecknx apxmsax CaHKkT-lNeTepbypra
OTCYTCTBYIOT fena, NOCBALEeHHble AeATeNbHO-
CTW 3TOW accoymaymn. YacTmyHo nHpopmaumns
06 O6ulecTBe MOPCKOro MpaBa BCTpeyvaeTcs
B Poccmninckon HaumoHanbHoOM 6ubnmnoTtexe: Ha-
npumep, Haxogum Yctas obuecTBa, ony6nunko-
BaHHbIN B 1911 rogy no pacnopsxeHuto [NMaBHOro
ynpaB/ieHNs TOProBoro MopernsaBaHma 1 nopra-
MU (3TO B TO Bpems, KaK ynpaB/ieHNsA y»Ke LecTb
neT He cywecTsoBano!). HeoxngaHHo NpoToKonbl
3acepaHua Obuwectsa obHapyxumBatoTca B LleH-
TpanbHOM BoeHHO-MOpCKOM apxuBe... B genax Ko-
MUTETa MOPCKUX IKCKYpcuia! A neyatb ObLiecTBa
C poccnnckm Gprarom, MMMNePaToOPCKOM KOPOHOIA
N AKOPEM OKa3blBaeTCA BbICTaBNEHHOWN Ha ayKL M-
OH B 2022 rogy. OgHako npoJaseL, HNYero He 3Ha-
eT 0 camom O6LecTBe — NevaTb Nonana K Hemy
cnyyanHbiM obpasom.

Mpobnema ¢ NOMCKOM JOKYMEHTOB MOXET ObITb
CBfI3aHa OTYACTU C TeMm, YTo Bennknim kHA3b Anek-
caHap Mwuxamnnosuny, HaxoAACb Ha NOCTY [MaBHOY-
NpaBnAoLLEro TOProBbIM MOpeniaBaHnemM 1 Nop-
Tamu 1 yTBeprkaan Yctas O6wecTtsa B Mae 1905-ro,
yXe B OKTAOpe yLuen B OTCTAaBKy (CaMo yrnpassieHne
TYT »Ke nepeLusio B nogurHeHve MuHuctepctea QOu-
HaHCOB M U3 CAMOCTOATENbHOW OpraHm3aunn npe-
BpaTunoch B otaen). Noatomy B fenax YnpasneHus
nHdopmauuma o6 ObLlecTBe OTCYTCTBYET, PaBHO Kak
n B genax MuHucrepctBa ®UHaAHCOB, K KOTOPOMY
O6LecTBO OTHOLWEHNWA, MO CYyTW, HE nMeno. Bos-
MO»HO, Mockonbky O6LecTBO 3aHUMaNacb BONpPo-
camu, KoTopble CTaBun nepeg Hen MexxgyHapopg-
HbI MOPCKOW KOMUTET, UCKaTb MHGOPMALMIO O HEM
cnegyet B apxmBax MmMHUCTEpCTBa MHOCTPAHHbIX
Jen, KoTopbl HaxoanTca B Mockae.

HacToAwana ctaTbA NOAroToBAEHA Ha OCHOBE
nHdopmaLnm, KOTOPY yaanocb OGHapyXnTb
B NeTepOyprckux apxmsBax n 6ubnmoTtekax, a Tak-
»Ke B MpOTOKOMax 3acefaHuii MexagyHapogHoro
MOPCKOro Kommteta. Ho Nonckn NnpoaosKaoTcs,
N eCTb HaeXa, uTo B bnumKaniiee BpeMs NOyYmT-
ca 6onee nogpobHo ocBeTUTb paboTy Poccuinckoro
obLlecTBa MOPCKOro npasa. =
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A brief history of the Russian
Maritime Law Society (1905-1917)

This article is essentially a historical review of the Russian Maritime Law Society. The text is divided into
four parts. The first part deals with the foundation of the Society and the role of Grand Duke Alexander
Mikhailovich Romanov, who approved the Charter of the Society. The second part describes the purpose
of the Society, namely, to unite the efforts of lawyers to study, develop and unify maritime law; this part
also describes the international analogue of the Society, the Comite Maritime International. The Russian
Society was its member. The third part describes the activities of the Comite Maritime International in
developing international conventions in the field of maritime law. The lack of information regarding the
Russian Society of Maritime Law in the Russian archives is made up for through the archives of Comite
Maritime International, namely, the minutes of the negotiations of the conventions drafts. The fourth
part deals with the personalities and their activities in the Society.
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Martens, Mikhail Taube, declaration concerning the law of naval war.

he Russian Society of Maritime Law was found-

ed at the beginning of the 20th century in Saint
Petersburg. On 18 May 1905, the Charter of the
society was signed by the Grand Duke Alexander
Mikhailovich, Chief Superintendent of Merchant
Shipping and Ports.! This date may well be regard-
ed as the society’s birthday.

1. On the role of Grand Duke Alexander
Mikhailovich Romanov in establishing
the Russian Society of Maritime Law

There was no clear regulation of the procedure
for creating and types of organisational forms of

' Charter of the Russian Society of Maritime Law. St. Peters-
burg. Printing house of the editors of the Ministry of Fi-
nance, Galernaya 24. 1911 r.

legal entities in the Russian Empire2. At the level of
legislation there was not even a general term“legal
entity”. However, there were separate rules for the
establishment of palace administrations, nobility,
urban and rural societies, zemstvo institutions, hos-
pitals, etc. The common place, however, was that
all these institutions, which had legal personality,
had to have a charter approved by a government
authority. Sometimes charters were approved by
members of the imperial family>.

The Charter of the Russian Society of Mari-
time Law was approved by Grand Duke Alexan-
der Mikhailovich, apparently as a statesman with

2 The Civil Code. Book 1: General Provision: Project of the
Drafting Commission for the Civil Code, established by the
Imperial Government / ed. by .M. Tyutryumov, Moscow:
Wolters Kluwer. 2007.P. 71.

3 lbid.P.77.
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the most lively and detailed interest in maritime
affairs in all its aspects, from studying innova-
tions in shipbuilding and naval combat strategy
to exploring natural resources and building port
systems. Under the Grand Duke’s will and direct
supervision, a book was compiled “The Essential
Information on the Law of the Sea International
Law” This publication presents the entire system
of maritime international law, including the law
of peace, land war and war at sea, the legal regu-
lation of traffic and activities in the internal, ter-
ritorial and coastal waters of states, the etiquette
of official visits, etc.*

Alexander Mikhailovich (a great-uncle of Em-
peror Nicholas I, with whom he was on rather
close, friendly relationship) was a sailor, having ris-
en in the Navy from midshipman (1885) to admiral
(1915), made many sea voyages (including around
the world), and served in the Baltic and Black Sea
Fleets. During his travels abroad, the Grand Duke
collected and compiled materials relating to mil-
itary technology, in which he was so well versed
that he developed draft designs for battleships
himself. From the 1880s he published guides re-
lating to the navies of various countries. Alexander
Mikhailovich could tell by the way a country was
equipping its navy, with whom it was preparing
for war: this knowledge helped him predict the
Russo-Japanese War and the year when it would
start ten years before Japan attacked Russia. In
1895 he persuaded Emperor Nicholas Il to prepare
for military action and provided a programme for
strengthening the fleet in the Pacific Ocean. How-
ever, he was criticised by Finance Minister Sergei
Witte and the Grand Duke Alexei Alexandrovich,
Commander-in-Chief of the Navy and Naval De-
partment.®

Having failed to gain understanding from the
state, in 1904, Alexander Mikhailovich headed the
Special Committee for Strengthening the Navy on
voluntary donations (23 ships were built on the
collected funds). The Committee not only collected
money; it operated scientific, technical and design
departments, a statistical department, organized
supervision over the construction and delivery of
ships to the treasury, etc.

4 Vladimir von Sievers. The Main Information on the Inter-
national Law of the Sea. St. Petersburg, printer A. Benke,
1902.

> Grand Duke Alexander Mikhailovich: Book of Memoirs /
Preface and commentary by A. Vinogradov. Edited by A.
Vinogradov. - Moscow: Sovremennik, 1991.
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Between November 1902 and October 1905, the
Grand Duke was in charge of the General Director-
ate of Merchant Shipping and Ports. This depart-
ment did a lot of work to improve coastal towns,
build lighthouses and canals, repair ships, and de-
veloped projects to establish the Danube Shipping
Company, finance the port of Sukhumi, etc. The
duke initiated a regulation on the management of
commercial seaports, according to which the issues
of trade and ports’ operation were concentrated in
the Ministry of Finance, and not in the competence
of several ministries, as before.® This was typical of
Alexander Mikhailovich: to simplify bureaucratic
procedures and also to merge disparate structures.
It must be assumed that the purpose of establish-
ing the Russian Society of Maritime Law was close
and clear to him - to promote the unification of
maritime law, and that is probably why he was en-
trusted with approving the Society’s Charter.

The charter of the organisation, which he signed
in his own hand, stated: “The Russian Society of Mari-
time Law is set up to develop theoretical and practical
issues on the maritime law, to disseminate informa-
tion on this subject and to unite the norms of mari-
time legislation of different states”’

It is difficult to say definitively on whose ini-
tiative the Russian Society of Maritime Law es-
tablished. The ideologists may have been Russian
maritime lawyers who had contacts with their Euro-
pean colleagues who established the International
Maritime Committee. However, it is unlikely that the
Society would have emerged without the Grand
Duke’s support.

2. Objectives of the establishment of the
Russian Society of Maritime Law and the
International Maritime Committee

In the second half of the 19th century, there was
the gradual emergence of a tendency for the unifi-
cation of legal regulation. This is the era of the first
international conventions. It was the period when
the Bern Convention for the Protection of Literary
and Artistic Works (1886) and the Paris Convention
for the Protection of Industrial Property (1883) has
been adopted. Merchant shipping was not left out
either.

6 Letters and Reports of the Grand Duke Alexander Mikhai-
lovich to Nicholas II. 1889-1917 / Editor’s note. V. D. Lebe-
dev; eds. by B. F. Dodonoy, V. M. Khrustalev. Moscow: Kuc-
hkovo Pole; The Link of Epochs Foundation, 2016.

7 Charter of the Russian Society of Maritime Law.



Lawyers from different countries, interested in
the maritime law, sought to establish some kind of
international transnational association of lawyers
which would draw up international conventions in
the field of the law of the sea.

In 1885, during the World’s Fair in Antwerp, an
International Congress was organised to bring to-
gether shipowners, lawyers, insurers and other spe-
cialists. The aim of the discussion was to create an
international maritime code which would uniformly
regulate all important issues, from the legal status
of merchant ships and the liability of shipowners
to the rules on maritime liens and salvage at sea.
However, the idea did not move beyond discussion.

The next session on the unification of maritime
rules and regulations, held in Brussels in 1888, was
also unsuccessful. However, both events prompted
the idea of establishing an international maritime
law association, which could formulate legal rules
for the maritime industry and draft international
conventions through comprehensive discussions
with representatives of different countries.® In turn,
national associations might be created at the level
of each state, whose representatives would partic-
ipate in the work of the international one. Nation-
al associations would bring together shipowners,
forwarders, lawyers, insurers, diplomats and other
experts in the field of merchant shipping and mar-
itime law.

The idea was supported by the International
Law Association, and in 1896 the world’s first As-
sociation for the Unification of the Maritime Law
was established in Belgium. Its founders were Au-
guste Beernaert (former Belgian Prime Minister and
President of the Bar Association; in 1894, he was
granted an honorary title of Minister of State by
the King; later, in 1909, Beernart received the Nobel
Peace Prize for his work on the Permanent Court of
Arbitration); Charles Lejeune, Vice President of the
Association, insurance broker, and Louis Frank, Gen-
eral Secretary of the Association, attorney-at-law.

In 1897, the Association for the Unification of
the Maritime Law was established in France. At the
same time, various countries (including Germany,
England, the Netherlands and the United States)
expressed an intention to establish similar associ-
ations in their countries and the Comite Maritime
International (CMI) was formally established on 6

8 A Brief History. Nigel H. Frawley, Secretary-General Comi-
té Maritime International. P. 1 / Comité Maritime Inter-
national. History. https://comitemaritime.org/about-us/
history/.
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June 1897 in Brussels. Its statutory goals were to
contribute through conferences, publications and
other work to the unification of the maritime law,
to encourage the establishment of national associ-
ations for the unification of the maritime law, and
to maintain regular relations and concerted action
between these associations.

A permanent bureau of the Committee (11 peo-
ple) was formed. Also at the first conference, 33
experts from different countries joined the CMI:
England, Belgium, Denmark, France, the Nether-
lands, Italy, Germany, Russia, and the United States.
From Russia, Friedrich (Fedor) Martens, a diplomat
and lawyer, professor at Saint Petersburg University,
author of the concept of peaceful settlement of
international disputes adopted at the Hague Con-
ference, joined the CMI. Apparently, he was one of
the ideologists behind the creation of the Russian
Society of Maritime Law.

It was decided that the CMI would consist of
honorary members (maximum 9 from each coun-
try) and delegates of national associations (max-
imum 6 from each association), and until 1907,
when the Russian Society of Maritime Law joined
the CMI, only honorary members from Russia took
part in the Comite conferences.’ Apart from Mar-
tens, these were Mikhail Alexandrovich von Taube,
a diplomat, historian, professor, statesman (when
Taube was at university, Martens was his academic
supervisor) and Ivan Alexandrovich Ovchinnikov,
the Lieutenant Colonel (later Major General) of the
Russian Imperial Navy, lawyer, lecturer, author of
works on prize and international law.

Full members of the International Maritime
Committee paid an annual fee of twenty-five francs,
and national associations were also invited to con-
tribute to the Committee’s expenses.

Although independent delegates were able to
participate in conferences and voice their opinions,
the first conference in 1897 set out the following
principle for the CMI: “The establishment of na-
tional associations for the unification of the mar-
itime law shall be the focus of the Comite’s work.
It is through them we plan to implement our pro-
gramme. It is desirable that these associations shall
be composed not only of lawyers, but also of rep-
resentatives of the highest levels of commerce, the

° Comité Maritime International. Bulletin No. 1. Con-
férence de Bruxelles. Juin 1897. P. 5 Translation from the
French / Comité Maritime International. Yearbooks
& Documentation. https://comitemaritime.org/publica-
tions-documents/cmi-yearbook/.
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army, insurance, etc. In this way our propaganda
will penetrate most easily into the circles of those
directly concerned; it is for them the maritime reg-
ulations are being drafted and it will be easier for
them to get them changed for their own interests
than for the theorists in government”'°.

In 1907, the CMI was joined by the Russian So-
ciety of Maritime Law. By then, there were already
15 national associations within the CMI.

3. Work of the CMI and representatives
of national maritime law associations

From its first meeting, the CMI commence its
work actively. From 1897 to the present day, more
than 30 draft conventions have been elaborated
with the CMI's participation, 20 of which have been
adopted at international conferences.'

The first conference identified two major
themes: 1) collision of vessels and 2) limiting the

Shipowners' liability. Subsequent conferences
continued this work, resulting in the 1910 Brussels
Convention for the Unification of Certain Rules Re-
lating to Collision of Ships and the Convention for
the Unification of Certain Rules Relating to Assis-
tance and Rescue at Sea.

At the Paris Conference in 1911 the CMI proudly
reported: “Our members may have been pleased to
hear that the Convention of 23 September 1910 on
Collision and Salvage at Sea has been approved by
the British Parliament, which at the same time made
certain changes in the national legislation of that
country; and also by Germany, Russia and Belgium,
the latter having passed a law which is consistent
in all points with the Conventions, and finally by
Greece, Mexico and Romania. Other States, too, have
taken the necessary steps to either submit the draft
code to their legislatures or set up commissions to
study the two international conventions”.'?

1 Comité Maritime International. Bulletin No. 1. Con-
férence de Bruxelles. Juin 1897. P. 11 Translation from the
French / Comité Maritime International. Yearbooks
& Documentation. https://comitemaritime.org/publica-
tions-documents/cmi-yearbook/.

" ABrief Histoty. Nigel H. Frawley, Secretary-General Comité
Maritime International. P. 1-3/ Comité Maritime Inter-
national. History. https://comitemaritime.org/about-us/
history/.

2 |nternational Maritime Committee. Bulletin No 30.
Paris Conference 1911. P. X-XI. Translated from English /
Comité Maritime International. Yearbooks & Docu-
mentation. https://comitemaritime.org/publications-doc-
uments/cmi-yearbook/.

26

Before convening its members and delegates
from national associations to a conference, the CMI
sent them a list of questions which it proposed to
discuss in detail. Thus, in 1912, the Russian Society
of Maritime Law (as well as other national asso-
ciations) discussed issues at their meetings con-
cerning:

a) the desirability of ratifying the London Dec-
laration on the Laws of Naval Warfare;

b) the validity of maritime insurance for enemy
property;

¢) the navigation safety."

The last point came to the fore in the wake of
the sinking of the famous liner: “The incident with
the Titanic has shown the inadequacy of regula-
tions set out to ensure the life of seafarers and the
protection of property exposed to the dangers of
the sea. The profound impression caused by this
discovery has led to a universal demand for state
intervention. The issue is international in essence’,
the CMI notified its members.™

The Declaration on the Laws of Naval War was
proposed in 1909 at the London Naval Conference
to remove discussable points regarding contra-
band, blockade, seizure of ships and prize law™.
However, it was not supported by England. It was
never subsequently concluded.

Speaking on the ratification of the London Dec-
laration in 1912, the Russian Society of Maritime
Law strongly endorsed it and expressed the hope
that the declaration would establish uniform and
precise rules in regard to matters of maritime war-
fare, the rigor of which should not be suppressed
by the national legislation of any state: “when rat-
ified, this Declaration should put an end to rigor-
ous, divergent, unexpected and arbitrary measures,
which at present are often taken by the belligerent
countries”'s.

Regarding the second question, the Russian So-
ciety of Maritime Law was of the firm opinion “that
the insurance of enemy merchant vessels and of

* RGAVMF. F. 1265, op. 1, f. xr. 8 Committee of maritime ex-
cursions St.Petersburg (1908-1918). P. 8.

* RGAVMF.F. 1265, op. 1, f. xr. 8 Committee of Sea Excursions
St.Petersburg (1908-1918). Circular of the International
Maritime Committee dated 15 July 1912.P. 7.

15 Prize law (from French “prise” - capture, seizure) is the rules
governing the seizure by belligerent countries of mer-
chant ships and cargoes in the sea.

'® International Maritime Committee. Bulletin No. 39.
Copenhagen Conference 1913.P.279 /Comité Maritime
International. Yearbooks & Documentation. https://com-
itemaritime.org/publications-documents/cmi-yearbook/.
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their cargoes, which are liable to confiscation or
to destruction in case the belligerent State should
judge these measures to be necessary, is absolute-
ly similar to the insurance of contraband, and as
according to the provisions of the Russian law, the
naval officers are compelled under the burden of a
heavy responsibility: “to use all possible means in
order to inflict upon the enemy the greatest dam-
age possible by the capture of men-of-war and of
merchant vessels, and must also use all possible
means in order to prevent trade’, it is evident that
the subjects of the belligerent States may not be
authorized to assist in the indemnification of the
mentioned vessels and of their cargo, whatever
may be the circumstances in which these vessels
and these cargoes have been lost""”

In support of its position the Society made the
following arguments: “At the first glance the de-
struction and the confiscation of all the enemy mer-
chant vessels and of their cargoes during a naval
war appears to be extremely rigorous measures,
but it must be realized that these measures are all
the same the sole effective means of fight against
an enemy which possesses a war fleet, by far more
considerable than that of his adversary. The pos-
sibility of these measures may even sometimes
withhold from a declaration of war a country which
otherwise on account its naval supremacy should
consider itself as invulnerable on sea."'®

On the issue of navigation safety, the Com-
pany agreed that it would be desirable to har-
monize with the international convention the
provisions of legislation adopted or proposed in
various countries to ensure the navigation safety,
specifying only that the convention should relate
exclusively to passenger ships. However, the So-
ciety considered that the convention should take
into account of almost everything relating to the
safety of the vessel: seaworthiness, engines and
boilers, deck cargo and ballast, boats and lifejack-
ets, navigation aids, wireless telegraph, number
and physical condition of crew and passengers,
medical services, sleeping and other accommo-
dation for crew, passengers and emigrants, ship

7 International Maritime Committee. Bulletin No. 39.
Copenhagen Conference 1913.P.291/ Comité Maritime
International. Yearbooks & Documentation. https://com-
itemaritime.org/publications-documents/cmi-yearbook/.

'® International Maritime Committee. Bulletin No. 39.
Copenhagen Conference 1913.P.290/ Comité Maritime
International. Yearbooks & Documentation. https://com-
itemaritime.org/publications-documents/cmi-yearbook/.
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inspection and the legal and administrative action
arising out of it.

In the period of its participation at the CMI, the
Russian Society of Maritime Law has also been in-
volved in discussions on conflict of laws issues in
maritime shipping, limitations on shipowners’ lia-
bility (including property damage, loss of life and
personal injury), mortgage and maritime lien issues,
as well as the draft international chartering code.

After the 1917 Revolution, work at the CMI of
the Russian Society of Maritime Law was discon-
tinued, the society itself also terminated its activity.

4. The outcome of the work of the Russian
Society of Maritime Law during its short
existence. Personalities

For the period of its existence, the Russian
Society of Maritime Law has brought together
like-minded, eminent experts in the law of the sea.

The Society was headed by Sergei Vasilievich
Rukhlov, a lawyer and member of the State Council,
from the beginning. He began his career as an ordi-
nary official in the Ministry of the Interior Affairs but
was eventually promoted to Secretary of State of
the State Council and then to a full Privy Counsellor.
From 1903 to 1905 he served as assistant (or com-
rade, as it was then called) of Grand Duke Alexander
Mikhailovich, Chief Superintendent of Merchant
Shipping and Ports. From 1909, Rukhlov accepted
the post of Minister of Railways and concentrated
on the problems of Russia’s railways.

Since 1910 the Society’s president has been
Georgy Georgievich (Egor Egorovich) Ste-
blin-Kamensky, also a Privy Councillor, director of
the Chancellery of the Maritime Ministry, senator in
the Heraldry Department and the Judicial Depart-
ment of the Governing Senate.

From the outset, the Society was joined by Jo-
seph lvanovich Karnitsky, a lawyer, senator, actual
Privy Councillor, who had spent many years work-
ing on the drafting commission for the Civil Code
and had also written reports for the Law Society of
Saint Petersburg University.

Among the members of the Russian Society of
Maritime Law, there was Mikhail Mikhailovich Ben-
islavsky, director of the Russian East Asian Shipping
Company. An ardent patriot, he rendered every
assistance in transportation to the Ministry of Trade
and Industry and the War Ministry during the rebel-
lions and especially during the Russo-Japanese War,
helped to develop trade relations with America and
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the Far East and eventually made both the Volun-
tary Fleet and foreign steamship companies taking
into account the activity of the Russian Steamship
Society.

Unfortunately, a complete list of members of
the Russian Society of Maritime Law is not easy to
recover. Neither is it easy to find the minutes of the
meetings. In the historical archives of Saint Peters-
burg there are no files connected with the activities
of this society. Some information on the Society of
Maritime Law can be found in the Russian National
Library, for example, there may be found its Charter
published in 1911 by order of the Main Adminis-
tration of Merchant Shipping and Ports (this when
the Administration had not existed for six years al-
ready!). Unexpectedly, the minutes of the Society’s
meeting are found in the Central Naval Archives...in
the files of the Naval Excursion Committee! The seal
of the Society with the Russian flag, the imperial
crown and an anchor is put up for auction in 2022.
However, the seller knows nothing regarding the
Society itself during the Russo-Japanese War. The
seal came to him by chance.

28

The problem with the search for documents
may be partly due to the fact that Alexander
Mikhailovich, who was the Chief Administrator of
Merchant Shipping and Ports and approved the
Society in May 1905, had already resigned in Oc-
tober (the Administration itself was immediately
transferred to the Ministry of Finance and turned
from an independent organisation into a depart-
ment). Therefore, there is no information regarding
the Society in the Department’s case files, nor in
those of the Ministry of Finance, which, in fact, had
no relation to the Society. Perhaps, since the Soci-
ety dealt with the issues put before it by the CMI,
information on it should be sought in the archives
of the Ministry of Foreign Affairs, which is located
in Moscow.

This article has been prepared on the basis of
information which has been found in Saint Peters-
burg archives and libraries, as well as in the minutes
of meetings of the CMI. However, the search contin-
ues, and hopefully that in the near future it will be
possible to cover the work of the Russian Society
of Maritime Law in more detail. =



MopcKoe npaso:
npobnemoil
N NepcneKTuBbI

UHmepesobio

co cmapwum npenodoasamersiem
HUWY «Boicwasa wikona 3SKOoHOMUKU»,
CaHkm-[Temep6ype
Koncmanmurom lMympeti

1. [ge yuyaT IOpUCTOB MO MOPCKOMY npaBy?
Ectb nn B Poccum 6akanaBpuat nam marucrpa-
Typa no cneuuanbHocTu? Yto gonmkeH 3HaTb
cneymanuncrt?

KOHCTAHTUH NYTPA: Ecnn roBopuTtb 0 MOp-
CKOM MnpaBe B YaCTHOMPAaBOBOM CMbIC/IE, YeM
no 6onbLel YacTu 3aHUMalOCh A, TO BOMPOC A0-
CTaTOYHO C/TOXKHbIN. HAaCKONbKO A 3Hat0, eCTb KypCbl
MOPCKOro npaBa B NPOGUIIbHbIX KMOPCKUX» YHU-
BepcuTeTax (Hanpumep, FYYMP® um. agm. C.O. Maka-
pOBa), HO cneundrKa yHMBEpPCUTETa TEXHNYECKON
HanpaB/eHHOCTX HaKNagblBaeT CyLeCTBEHHbIN
oTneyaTtok. Ecnm roBoputb MMEHHO O BeayLnx
topuamnyecknx BY3ax, To Hawmmum ¢ Konneramm ycu-
NMAMK B NOCNeHNE rofbl BO3POXKAATCA KYPChbl,
nocBALleHHble MOpCcKoMy npaB.y. [Tpexae Bcero,
A rosopto o HNY BLU3 (CaHkT-MeTepbypr, Mo-
ckBa), CM6IY n PLUYI. Hackonbko MHe U3BeCTHO,
B HWY BLUS Kypc no mopckomy npasy Ha nocneg-
Hem Kypce 6akanaBpwuaTta nossunca B 2020 rogy,
a B PLUYM - B 2021 rogy. MHe KaxeTcs, K SToMy
KypCy eCTb HenogesNbHbl MHTepecC y CTYAEHTOB,
n oH bypeT Tonbko pactn. B HAY BLIS mopckoe
npaso npenogaet KoHcTaHTuH MNyTpsa, B PLUYI -
AHHa ApxunoBa, a B CM6Iry (nyébnmyHoe mopckoe
npaeo) — Anekcein Kapuemos.

I.HOBOCTHU

Moe MHeHMe: YTOObI ObITb OTINYHBIM CheLu-
annMcToM B MOPCKOM MpaBe, MPeXKae BCEro Hy>KHO
YUUTb rpakAaHCKoe NPaBo M yKpeniaTb 3HaHMWA
B MeXJyHapO4HOM YaCTHOM MnpaBse.

K coxaneHuto, onia o6yueHra MOPCKOMY npaBy
B Poccnn HabnogaeTca KpUTUYECKUI HeJOCTaToOK
He NPOCTO KayeCTBEHHOWN NuTepaTypbl, a B MPUH-
uurne COBpPeMeHHOW NnTepaTypbl MO MOPCKOMY
npasy. MprxopgnTca obpawaTbCa K UHOCTPAHHOM
nutepatype. Mbl cTapaemca npeofoneTb 3Ty Npo-
6nemy, co3panm xypHan «Mopckoe npaBo», B KO-
TOpOM Ny6NMKyTCA 0630pbl CyfeOHON NPaKTHKY,
Hay4YyHO-MpaKTMYecKre cTaTby, Aenaetca 063op
CTaTUCTUKUN KMOPCKUX» CMIOPOB, @ TakXXe HOBNHOK
nntepaTypbl. B pamkax Accoumaumm MOpCKoro
npasa “RUMLA" perynapHo nononHaeTca 6ubnu-
OTeKa No MOPCKOMY MpaBy C MHOXECTBOM KHUT
KaK [OpeBOIOLMOHHbIX U COBETCKUX, Tak U CO-
BPEeMEHHbIX MHOCTPAHHbIX.

YBEepeHHO MOry CKa3aTb, YTO XOPOLLIO MOPCKO-
My MpaBy yuyaT B pAAe UHOCTPaHHbIX YHUBEPCUTE-
TOB, e ecTb 3aMeyaTesibHble WKOJbl Npenoaasa-
HUA CO CBOEN UcTopuen. XoTa 1 npenogatoT Tam,
pa3ymeeTca, MIHOCTPaHHOE NpPaBo, TEM HE MeHee
MOPCKOE NpaBo H60NbWNHCTBA CTPaH BO MHOFOM
yepnaeT cebsa U3 MeKAyHapOAHbIX NCTOYHUKOB
(nogpa3symeBato pasnmyHble KOHBEHLUK), YTO Mo-
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3BOJIAET, HaNpUMep, CNeLnanmncTy ¢ POCCUNCKUM
1 MHOCTPaHHbIM 06pa3oBaHMeM YyBCTBOBaTb cebA
KomdopTHO 1 B Poccmu, 1 3a rpaHuULER, eCin roBo-
puTb O paborTe.

Ecnu e roBopuTb 0 NpenofaBaHU MOPCKO-
ro npasa B Poccuu, To yalle Bcero Kypc CTpouTca
no CTPYKType n3noxeHma Kogekca ToproBoro Mo-
pennaBaHua PO. NockonbKy BONpoChbl Ny6nnyHo-
ro 1M 4YacTHOro MOPCKOro MpaBa JOCTAaTOYHO Tec-
HO nepenneTeHbl B paMKax Kypca no MOpPCKOMY
npa.y, TO Tak UM NHAYe 3aTparnBatTCAa BONPOChI
1 nybnnyHoro npasa. Kakon-nnbo yTeepxaeHHON
eNHON NPorpamMmbl MO 3TOMY NpeaMeTy HeT. B Ha-
CTOALMNIN MOMEHT Yallle BCero Takon Kypc npeno-
JaeTcA B KayecTBe crneunanbHoro, Nno3Tomy npe-
nogaBaTesb B KaXKAOM KOHKPETHOM cllyyae pas-
pabaTbiBaeT MHANBUAYANbHYIO MPOrPamMMy, UCXOAA
13 CBOEro NMOHUMAaHWA 1 OMbiTa TOro, Kak Nyylle
N3NOXNTb MaTepmran CTyAeHTaM.

Ha kypcax B HAY BLLU3 s ctapatocb gaTb 06Liee
npeacTaBfieHre 0 NpeMeTe, a TakXKe AeNato akLeHT
Ha CaMblX UHTEPECHbIX N HEOObIYHbIX UHCTUTYTaX
MOPCKOro npasa. bonbLioe BHMaHWe yaenato Tem
BOMpOCaM, KOTOpble Yallle BCero BO3HMKaIoT B pa-
60Te, B NepBylo ouepeab, CKBO3b NpU3My Cyae6-
HOW NpakTuKn. O6A3aTeNIbHO Mbl U3yyaem CyaebHyo
NPaKTUKY POCCUNCKUX apOUTPakHbIX CyAOB U He-
KOTOPbIX TPETENCKIMX CYAOB, eC/v Takne pelueHmns
LOCTYnNHbI. [1o Hanbonee MHTepPeCHbIM BOMPOCam
obpalLaeMca K MHOCTPaHHOW CynebHON NpakTuKe.
DTO CBA3AHO C TeM, YTO MHOTE NHCTUTYTbl MOPCKOTro
npaBa 3aMMCTBOBaHbI 13 APYrux NpaBonopA[KoB,
B KOTOPbIX OHU CYLLECTBYIOT y»ke BeKaMu. Hanpu-
Mep, MOXKHO O4Y€Hb MHOTO MOYEPIHYTb O NMPaBOBOWA
npupoae n SKOHOMNYECKOM CMbICTe AemMepenrKa
(nnata 3a npocTon cynHa B TepmMuHonoruy Kogek-
ca ToproBoro mopennaBaHusa PP) n3 knaccmyeckmx
N NOCNeAHNX peLleHn aHINIMNCKMX CyaoB.

2. Yem 3aHMMaIOTCA IOPUCTbI NO MOPCKOMY
npaBy? PacckaxuTe o cBoen pa6orte. Koro 06-
Cny)KuBaeTe, Kakue 3ajaun pellaere, Kak Bbl-
rAAuT Baw pa6ounin aeHb? Kakne Kateropum
KNMEHTOB camble 4YacTble, KTO ceiiyac nuer
IOPUCTOB N0 MOPCKOMY NpaBy u 6onblue Bcero
Hy>KAaeTcA B mx ycnyrax?

K. IN.: Kak 1 60nbluas 4acTb IOPUCTOB U3 fli0-
6bIx gpyrux obnacTte, opUCTbl, 334eNCTBOBAHHbIE
B MOPCKOW OTpac/v, B OCHOBHOM 3aHMMATCA 16O
Z[oroBopHom pabotoii, nnbo paspelleHnem cro-
poB. [prMeyaTesnibHO, YTO IOPUCTDI, MPAKTUKYIO-
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Wme B 06/1aCTV MOPCKOTO MpaBa, TakXKe AensaTcs
no BHyTpeHHen cneymanm3aumm wet&dry shipping,
TO eCTb Mo BOMNPOCaM, KOTOpPble OTHOCATCA K «bepe-
roBOM» 1 «6yMarkHOM» YaCT MOPCKOro npaga (Ha-
npumep, paboTa ¢ YapTep-NapTUAMU, KOHOCAMEH-
Tamu), 1, HanNnpUMep, No BOMPOCaM paccrieloBaHUA
MOPCKMX aBapuin, NOBPEXAEHNA CYAO0B, MOAMOYKM
rpy3oB v Ap., TO eCTb BOMPOCOB, KOTOPble BO3HW-
KaloT B XOfie BbIMONIHEHNWA peca.

YT0 KacaeTca MeHs, TO y MeHs [iBa OCHOBHbIX Ha-
npasneHna paboTbl — 3TO, NpeXae Bcero, npeacTa-
BMTENIbCTBO MHTEPECOB KJIMEHTOB B apOUTPaKHbIX
N TPETENCKUX CyaX, B MEXAYHAPOAHOM KOMMep-
yeckom apOunTpaxe, a TakKe KOHCYNbTUPOBAHNE
No Pa3fInYHbIM OTAENIbHbIM OCTPbIM BOMPOCaM,
NnoAroToBKa JOroOBOPOB, MPABOBbIX 3aKIOYEHWI,
MeMopaHAyMOB. [TOCKONbKY A MapTHep puanye-
CKOM GMpPMbI, TO HEMASI0e KONIMYECTBO BPEMEHMU
A Tpayy Ha PR n nprBneyeHne HOBbIX KIIMEHTOB.
YacTb cBOEro BpemeHu A MOCBALLAI BbICTYMIEHWNIO
B KauecTBe apbuTpa, HAaNVCaHWIO CTaTeln A Xyp-
Hana «MopcKoe NpaBo», NoNynApr3aLmnm MOPCKOro
npaBa B Poccnn B pamkax Accoumanm MOPCKOro
npaBa “RUMLA” n, KOHeYHO e, NpenogaBaHuio.
B npownom rogy “RUMLA” ctana uneHom Mexay-
HapoaHoro mopckoro komuteTta (CMI), n celtvac
BeJeTCA akTUBHAaA MOArOTOBKA K yUYaCTUO POCCUi-
CKOW feneraumm Ha 6nmxanwein koHdepeHumn CMI
B AHTBepreHe, rae 6yayT 06CykaaTbCA pasnyHble
BOMPOCbI MOPCKOTO Mpasa.

K coxaneHwuto, B Poccnm ycnyru, cBA3aHHble
C MOPCKUM MPaBOM, He CIINLIKOM BOCTPeboBaHbl,
He roBOpA O TOM, YTO 3TO y3Kas, HuLeBanA chepa.
B ropa3po 6onbwem noyete MOpCKMe IOPUCTDI
B MIHOCTPaHHbIX I0PUCOMKLMNAX C 6OraTon <MOPCKOM
ncrtopuen» Toprosoro ¢rota. lNapagokcanbHo ana
Hallen CTpaHbl.

YaLue BCEro KIMIEHTaMM BbICTYMNatoT Kiybbl B3a-
WNMHOrO CTPaxXOBaHWUA, MHOCTPAHHbIE 1 POCCUNCKIME
cypoBnagenbubl 1 GpaxToBaTenu, rpy3osnagesnb-
Ubl, 6aHKK, MOPTbI, CTPAXOBble KOMMAHWM, KPYMHble
3KCneguTopbl. B obLem, Bce Te, KTO TaK UK MHaye
y4yacTBYeT B MeXAYHapOAHOW TOProBsie, ABNAeTCA
YyYaCTHMKOM TOProBOro MopeniaBaHus.

Cenyac fOCTaTOUYHO CIIOXKHOE Bpems, NO3TOMY
BCE MEHAETCA, M MOKA YTO CJTOKHO OJHO3HAYHO CKa-
3aTb O TOM, KTO MLLET IOPVCTOB MO MOPCKOMY NPaBy.
Mory nuLb CKa3aTb, YTO KOHKPETHO B HAaCTOALLNIA
MOMEHT Yallle BCero lopunanyeckas NomMoLLb Hy»Ha
POCCUMNCKNM 1 MIHOCTPAHHbBIM KOMMaHUAM B KOHTEK-
CTe HapyLUEeHNA N COXPaHEHNA TeKYLLMX JOrOBOp-
HbIX OTHOLLEHUI Mexay HUMU. Taknx obpalyeHunin



CAHKLMOHHOW HamnpaB/IeHHOCTN BEeCbMa MHOTO.
B yacTHOCTH, BCTalOT BONPOCHI OLEHKM NEePCNEKTHB
cynebHbIx pa3brpatenbcTs, HEO6XOANMOCTH Yya-
CcTnA B cyfebHbIX pa3bupaTenbCTBax, BOSHUKAOT
BOMPOCHI MPU3HAHUA MHOCTPAHHbIX apPOUTPAKHbBIX
peLleHnn n gpyrmue Bonpochl.

3. Fge moryT pa6otaTb OPUCTbI MO MOPCKO-
my npaBy? [ge nyywe HauymHaTb Kapbepy? Kyaa
nyywe He naTn?

K. .: PaboTa topuncTa, UMEIOLLErO 3HaHNA B MOP-
CKOM MpaBe, Kinaccuyeckmum obpasom AennTcs
Ha paboTy pucKoHcynbTa (in-house) nnu BHew-
Hero KoHcynbTaHTa. KOpUCKOHCYNbThI Yalle BCero
paboTaloT B CYyAOXOLHbIX KOMMAHUAX, KOMMAHUAX,
cneuvanmn3npyroLwmxca Ha SKCNopTe 1 UMMNOpPTE Cbl-
pbeBbIX TOBAPOB, CTPAXOBbIX KOMMNaHUAX. Takne
KOMMaHWK eCTb 1 60sbLUME C LeSIbIMMX IOPUANYECKN-
MM AenapTameHTamu, 1 Masnble. B nocnegHmx obbly-
HO 3a4€eNCTBOBaHbl OAVH-ABa YenoBeka. Ho ewe
YalLe B TaKMX KOMMAHNAX IOPUCTOB B NPUHLMIME HET,
a B Clyyae HeobxoaMMoCTh obpalLaloTca K BHELW-
HUM KOHCYynbTaHTaM no Hanbonee 60/1e€3HEHHbIM
1 CpOYHbIM Bonpocam. Kto-To nget paboTtatb topu-
CTOM B rOCY[apCTBEHHbIe CTPYKTYpPbI, HANpUMep,
B CNTY»KOY KanmtaHa MOPCKOro NopTa, B TAMOXKHIO.

Kaxpbii BbibrpaeT gna ceba cam, rae nydwe
HauMHaTb KYpbepy, UCXOAA N3 CBOUX XKU3HEHHbIX
uenewn. 30ecb HeT YHMBepCanbHOro oteeTa. B moen
CcMCTEME KOOPAMHAT OTBET OAHO3HAYEH — BHELLIHWIA
KOHCYNbTaHT.

A cumTalo, UTO 3TO NYYLWUIN CTAPT, KOTOPbIN
MO3BOJIAET NOJYUNTb MOJSIE3HBIN U Pa3HOO6pPa3-
HbI OMbIT. DTO U Pa3InYHble BOMPOChI BHELUHEN
TOProB/x, U TaMOXKEHHbIe BOMPOCHI, 1 06LLleHNE
C MNOrPaHUYHON CNy>KO60M, HaNoroBble BOMPOChHI
1 Jake TpygoBoe npaso. Mopckoe npaBo, Mo CyTH,
CO BCEMM 3TUMM NPAKTUKAMU TECHO CBA3AHO B pe-
aNbHOW XN3HW. ECN NOTOM BO3HUKHET enaHue
B HY>KHbI/I MOMEHT, MOXXHO BblOpaTb KOHKPETHYHO
cTeslo, yNTK B NHXayc. Ho B 6onbwmnHCcTBE Criyya-
€B 113 KOHCY/IbTAaHTOB HE OYEHb YaCTO YXOA4AT. YK
CNULLKOM VHTepecHas paboTa, Tako CTUSIb XKN3HU
OYeHb 3aTArMBaeT.

Ecnu 661 nepeo MHON CTOAN BOMPOC O Havane
Kapbepbl C KeNaHNeM peann3oBaTbca B obnactu
MOPCKOro npaBga, To A Obl Bbibpan paboTty BHeLu-
HUM KOHCYNIbTaHTOM B OYTMKOBOW U KPYMNHOMN
drpme C MOPCKOM NPaKTUKO. B Hauane Kapbepol
cneumanncT NIoxo BUAUT obLuyto KapTuHy. PaboTa
BHELUHVIM KOHCYNbTAaHTOM NO3BOJIAET ee yBUAeTb,

I.HOBOCTHU

MOHATb MHOTMe br3Hec-npoueccol. o mepe nony-
yeHVA onbiTa OyayT BYAHbI U HOBblE BO3MOXHOCTM,
1 HOBble HarnpaBieHNA cCamopeanm3auni.

4. B yem 0CO6GEHHOCTV 1 CJI0XKHOCTb paboTbl
IOPUCTOM B MOpPCKOM npaBe? U uem Bam, Ha060-
poT, HpaBuTCA 3Ta paborta?

K. IN.: Mbl c Konneramu Bcerga coBetyem 3abbiTb
Npo «MOPCKOe NPaBo». YUnTe rpakaaHCcKoe npaBo
1 MexayHapoHOoe YacTHoe NpaBo, fa apbutpax-
HbIll Npouecc, 1 byaeT Bam cyacTbe. Ho monogon
CMeLUVanmncT BCe XKe CTONKHETCA C 0COOEHHOCTAMM
oTpacnu Bce paBHO. OHM 00yCIOBIEHbI SKOHOMM-
YyeCcKMMM OTHOLIEHMAMU, KOTOPble Mbl 06CNYKMBa-
eMm. [Npexxae BCero, 3T0 BOBEYEHHOCTb MHOCTPAH-
HOrO 3/1IeMeHTa B MPAaBOOTHOLLEHMA.

OCO6GEHHOCTb 1 B TOM, YTO C KpaliHe BbICOKOW
CTerneHbto BEPOATHOCTM BaM 0b6A3aTeNIbHO MOHa-
[06MTCA 1 3HAHWE NHOCTPaAHHbIX A3bIKOB, NpeXxae
BCEro aHrMnCKoro.

MopakaeT Take obunune cneymnanbHON Tepmu-
HOJIOTI, COKPALLEHUIA, HEMOHATHbLIX abbpeBUnaTyp
(0ocobeHHO B YapTep-NapTusaX, KOTOpble 3a4acTyo
COCTaBNAKT He IPUCTbI). DTO KacaeTca He TONbKO
YCJIOBUI JOFOBOPOB, HO 1 TEXHMYECKOW NEKCUKM,
0C06eHHO B 06/1aCTN JENTMKTHBIX CMOPOB.

Henb3a He OTMETUTb U TO, UTO MOPCKOE MPaBO
He M30MMPOBAHO OT APYrux oTpacnen. [ae Bo3Hu-
KaeT ofHa npobnema, Ka3anocb Obl, U30/MPOBaH-
Has, C BbICOKOW BEPOATHOCTbIO MOXKET BO3HUKHYTb
1 gpyrasa npobnema 13 CMeXHoln oTpacsu.

CnoxHoCTb paboTbl, Ha Mol B3rnAg, obycnosne-
Ha Npobnemon OTCyTCTBUA NONynApmu3aLmnum Mop-
CKOTrO MpaBa, AOCTAaTOYHbIX 3HAHWUI U MOHUMaHWA
npeamerta, Kotopble GopMUPYIOTCA elle B YHUBEP-
cuTteTe (Kak NpaBuo, 3HaHUA O MOPCKOM MnpaBe
OrpaHMYMBAIOTCA 3HAHMEM CYLLeCTBOBaHUA Kogek-
Ca TOProBoro MopennaBaHuA 1 Napbl KOHBEHLNIA
13 Kypca rpaJaHCcKoro rnpasa U1 rnaBbl O NepeBo3-
Kax), OTCYTCTBMA CNeLMan3npoBaHHbIX CyaeOHbIX
COCTaBOB (0 CcneuUmann3npPoBaHHbBIX CYAaX MOXHO
TONIbKO MeuTaTb). B noBceHEBHOM XU3HWU CpefHe-
CTAaTUCTUYECKOTO NPAKTUKYIOLLErO IOPUCTa, YeMm Obl
OH HW 3aHVMArCA, PeAKo CTONKHELLbCA C BOMpOCa-
M1 MOpPCKOro npaea. Kak cneactsuie, lOPUCT He Cro-
cobeH 6bICTPO BHUKHYTb B AeTanu. [laxke ecnu yaa-
eTcA pa3obpaTbCa C NPaBOBbIMY BONPOCAMU, STOMO
3a4acTyl HeoCTaTOYHO. Hy>KHO 3HaTb NPaKTUKY
NPUMEHEHNA HOPM, HY>KHO 3HaTb, KaK Te UK MHbIe
NpaBOBbIe PeLleHNA MOTYT MOBAVATb Ha Pa3BUTME
NpobneMHON CMTyauun KNNeHTa B LIEJIOM.
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MHe moAa paboTa ouyeHb HpasuTca. A N6
CJIOXKHble KOMMepYeCKne cnopbl C UHOCTPAHHbIM
3N1eMeHTOM, 060 HAaXOANTb HEeCTaHAAPTHbIE pe-
LWeHWA ANA NnpeofoneHnsa Npobnem KnneHTos. Yys-
CTByelLLb cebA HeCKoNbKo 060CO6NeHHbIM cneLnanii-
CTOM, MOCKOJIbKY KPYTULLIBCA B <MOPCKOW» TYCOBKE,
rA€ MHOTO CBOMX OTPacieBbIX 0CO6eHHOCTEN.

5. Kak pasBuBaeTca mopckoe npaso B Poccun
1 3a py6exxom? Mo>XHO I NPOrHo3npoBaThb, YTO
cnpoc Ha cneuyvanusauuio 6yger pactn? Unn,
Hao6opor, ynager?

K. IN.: Kaknx-nn6o npobnem ana noctynatesb-
HOro, He B3PbIBHOIO POCTa CApoca yCyr MOpPCKo-
ro npa.a 3a py6exxom, OTKPOBEHHO roBOp#, A He
BVXKY. V 3TO faxke He MOe MHeHMe, a MHEHME MOMX
WHOCTPAHHbIX KOMJer, KTO TakXe 3a4eNCcTBOBaH
B 3TON chepe 3a pybexom.

Ha mow B3rnsag, B Poccum cnpoc v Tak He 6bin
CNMLIKOM BeNNK Ha GpOoHe BECbMA Y3KOrO pPbIHKA
«MOPCKUX» topugnuecknx ycnyr. Cenyac xe, Kak
MHe KaeTcA, oH OyaeT nvlb nagaTtb B rnobanbHowm
nepcnekTuse. [lepen 3TUM, BEPOATHO, HAcC XaeT
BCMJIECK BCEBO3MOXHbIX CMOPOB, Kak MUHUMYM,
Ha rOPU3OHTE MPUMEHUMOWN NCKOBOW AAaBHOCTN.
Mbl yxe ceryac Habnogaem 3TOT BCrieck. 31o 06-
YCJIOBNIEHO TEM, YTO MOCJIe N3BECTHbIX COOLITUN
6ONbLUNHCTBO YYAaCTHMKOB PbIHKA pacTepanch,
He 3Hanu, Kak ceba BeCTU, MPUHANM BbIXKULATESNb-
Hyto no3uuuto. Ceyac BO3HMKNO 4yTb Gonblue
onpefeneHHOCTU 1 Ha4yanoch ABUKEHNE.

KoHeuHo, No mepe nepeopueHTaLmm poccni-
CKOW SKOHOMUKM OyZly T OTKPbIBATbCS HOBbIE PbIHKM
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1 ONs I0pUanYecKmX yCyr. 3T0 TakKe JaeT onpe-
LEeneHHYyIo Hagexay.

Pagyet nuwb TO, YTO B 0603pMMOM ByayLIEM
MUPOBOW OKeaH HMUKyAa He feHeTcA. BeposTHo,
1 MMPOBasi TOProBfs ToXe. A 3TO TaK UK UHave
npuBeaeT K HEOOXOANUMOCTU IPUANYECKOTO COMNPO-
BOXKIEHWA 3TOro CEKTOPA SKOHOMMKM, MOCKOJbKY,
KaK 1U3BeCcTHO, abcontoTHOE 6OJIbLUMHCTBO TOBAPOB
NnepeBO3NTCS MOPEM.

6. MoBnuanu nn caHkyumn npotus Poccun
Ha pa6oTy opuCcTOB N0 MOpcKomy npaBy? Ecnm
Aa, TO Kak?

K. N.: OTBeT Ha 3TOT BONPOC 3aBUCUT OT TOrO,
roe pabotaet topuct. Ecnm peub nget o opuctax,
OPUEHTUPOBAHHbIX HA POCCUNCKNI PbIHOK, TO, NO-
naraio, B MeHbluen cteneHun. Ecnum xe peub nget
O IOpUCTax, OKa3blBaOLWMX YCIYrM MHOCTPAHHbIM
3aKasuuKam, To, cKopee, nosnuaAno. Npexge sBcero
peub nget 06 06beMe IPUANYECKIX YCITYT Ha PbIH-
Ke. DJKOHOMMKA CXNOMNbIBAETCA, MHOCTPAHHbIE
KOMMaHMM MacCoBO MOKMAAIOT CTPaHY, He MNaHu-
pyloT pa3BuTre unn BegeHne brusHeca B Poccun.
BykBanbHO B Hauane ¢eBpana y Hac Obin 3anpoc
Ha pa3BepTbiBaHUE C HyNA CyAOXOAHOro b13Heca
[ANA 3KCropTa 3ePHOBbIX OT HEMELIKOrO K/IMeHTa.
o NOHATBIM NPUYMHAM KIIMEHT OT NPOEKTa OTKa-
3anca. Cenyvac ABMKEHME Ha PbIHKE I0PUANYECKNX
YCINyT, TAe TaK WY MHaye NpUCyTCTBYeT MOPCKOe
NnpaBo, B OCHOBHOM AepXUTCA 3a cYeT npobnem
B paMKax ye CyLeCTBOBaBLUMX JOrOBOPHbIX OT-
HOLLEHWIA CTOPOH, KOTOPble BO3HUKIIN B pe3yrbraTe
CaHKUUN, =

NHmepasobio 834/1a Hamasnea PomaHosa



Maritime Law:
Problems
and Prospects

Interview with senior lecturer

of the National Research University
«Higher School of Economics»,
Saint-Petersburg

Konstantin Putrya

1.Where do students study maritime law? Is
there a bachelor’s or master’s degree programs
in this field in Russia? What does a specialist
need to know?

KONSTANTIN PUTRYA: If we talk about mari-
time law in the private law sense, which is what | do
mostly, the question is quite complicated. As far as
| know, there are courses of maritime law in special-
ised “maritime” universities (for example, Admiral
S.0. Makarov SUMRF), but the specifics of a technical
university impose a significant impact. If we speak
exactly about leading law universities, the efforts of
mine and my colleagues have been reviving courses
devoted to maritime law in recent years. First of all,
I am talking about the National Research University
Higher School of Economics (St. Petersburg, Mos-
cow), St. Petersburg State University, and the Russian
School of Private Law. As far as | know, a course on
maritime law at the National Research University
Higher School of Economics appeared in 2020 in
the last year of bachelor’s degree, and at the Rus-
sian School of Private Law in 2021. It seems to me
that there is a genuine interest in this course among
students, and it will only grow. | lecture maritime law
at the National Research University Higher School of
Economics, this course is held by Anna Arkhipova
at the Russian School of Private law, and, at St. Pe-

I. NEWS

tersburg State University, Alexey Karchyomov leads
a course “public maritime law”.

My opinion: to be an excellent maritime law
specialist, you first of all need to learn civil law and
strengthen your knowledge in international private
law.

Unfortunately, there is a critical lack of not just
high quality literature, but modern maritime law
literature itself for maritime law education in Russia.
In this situation, we have to turn to foreign literature.
We are trying to overcome this problem, we have
created Maritime Law Journal, in which we publish
reviews of judicial practice, scientific articles, review
of “maritime” disputes, their statistics, as well as nov-
elties of literature. Russian Maritime Law Association
(RUMLA) regularly replenishes its library of maritime
law with many books, both pre-revolutionary and
Soviet, as well as modern foreign ones.

| can say for sure, that the maritime law is taught
well in some foreign universities, where there are
wonderful schools of teaching with their own his-
tory. Although they teach, of course, foreign law,
maritime law of most countries in many respects
draws its inspiration from international sources
(i.e., different conventions) which lets, for exam-
ple, a specialist with Russian and foreign education
feels comfortable both in Russia and abroad, if we
speak about work.
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If we speak about teaching the maritime law in
Russia, then most often the course is constructed
according to the structure of the Merchant Ship-
ping Code of the Russian Federation. Since the is-
sues of public and private maritime law are rather
closely intertwined in the maritime law course, the
issues of public law are also touched upon. There
is no approved unified program on this subject. At
the moment, this course is most often taught as
a special one, that is why in each particular case
the lecturer develops an individual program, pro-
ceeding from their understanding and experience
of how to present the material to the students in
the best way.

During the course at the National Research Uni-
versity Higher School of Economics, | try to give
a general idea of the subject, as well as focus on the
most interesting and unusual institutions of mar-
itime law. | pay much attention to the issues that
most often arise in the work, first of all, through the
prism of the judicial practice. We necessarily study
the practice of the Russian commercial courts and
some arbitrations if such awards are available. For
the most interesting issues, we turn to foreign judi-
cial practice. This is due to the fact that many institu-
tions of maritime law are adopted from other legal
orders, in which they have existed for centuries. For
example, we can learn a lot about legal nature and
economic meaning of demurrage (demurrage in
the Russian Merchant Shipping Code terminology)
from classical and recent decisions of English courts.

2.What do maritime lawyers do? Tell us about
your work. Who are your clients, what tasks do
you solve, what does your working day look
like? What are the most frequent categories of
clients, who is looking for maritime lawyers now
and needs their services the most?

K. P.: Like most lawyers from any other field,
lawyers involved in the maritime industry mostly
deal with either contract work or dispute resolu-
tion. Notably, lawyers practicing maritime law are
also divided by internal specialization, wet&dry
shipping, i.e. on issues that relate to the “onshore”
and “paper” part of maritime law (e.g. work with
charterparties, bills of lading), and, for example,
on issues of investigation of maritime accidents,
damage to ships, cargo wetting, etc., that is, issues
that arise during the transportation.

As for me, | have two main areas of work, first of
all, it is representing clients in commercial courts
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and international commercial arbitration, as well
as advising on various particular sensitive issues,
preparing contracts, legal opinions, memorandums.
Since | am a partner of a law firm, | spend a con-
siderable amount of time on PR and business de-
velopment. Some of my time is spent acting as an
arbitrator, writing articles for Maritime Law Journal,
promoting maritime law in Russia within RUMLA,
and, of course, lecturing. Last year, RUMLA became
a member of the Comite Maritime International
(CMI), and now we are actively preparing for the
Russian delegation’s participation in the next CMI
conference in Antwerp, where various maritime law
issues will be discussed.

Unfortunately, in Russia, the services connected
with the maritime law are not in great demand,
and it is not even taken into account the fact that
it is a narrow, niche sphere. Maritime lawyers in
foreign jurisdictions with rich “maritime history”
of merchant fleet are in much more honour. It is
paradoxically for our country.

Most often our clients are P&l clubs, foreign and
Russian shipowners and charterers, cargo owners,
banks, ports, insurance companies, large forward-
ers. In general, everyone involved in international
trade is a participant of merchant shipping.

Now, it is a rather complicated time, and ev-
erything is changing, so far, it is difficult to say un-
equivocally who is looking for maritime lawyers.
| can only say that specifically at the moment most
often Russian and foreign companies need legal
assistance in the context of violation and main-
tenance of the current contractual relations be-
tween them. There are quite a lot of such appeals
of a sanctions nature. In particular, there are issues
of assessing the prospects of litigation, the need
for participation in court proceedings, there are
issues of recognition of foreign arbitral awards and
other issues.

3. Where do maritime lawyers work? Where
is the best place to start a career? Where is it
better not to go?

K. P.: The job of a lawyer with knowledge in
maritime law is classically divided into the work
of a legal adviser (in-house) or an external consul-
tant. Legal advisers work most often in shipping
companies, companies specializing in the export
and import of commodities, insurance companies.
There are both large companies with entire legal
departments and small ones. The latter usually



employ one or two people. However, more often,
such companies have no lawyers at all; if neces-
sary, they turn to external consultants on the most
urgent and harmful issues. Some lawyers go to
work in state organisations, for example, in the
service of the seaport harbor master, in the field
of customs.

Everyone chooses for themselves where best to
start the career, based on their life goals. There is
no general answer. In my system of coordinates the
answer is unambiguous — an external consultant.

| believe that this is the best start, which allows
you to get useful and varied experience. This in-
cludes various foreign trade issues, customs issues,
dealing with border security, tax issues, and even
labour law. Maritime law, in fact, is closely related to
all of these fields in real life. If then the desire arises
at the right time, they can choose a particular path,
go into the in-house. However, in the majority of
cases, consultants do not quit very often. It is too
interesting work; such lifestyle very much drags.

If | was faced with the question of starting a ca-
reer with the desire to realise myself in the field of
maritime law, | would choose to work as an exter-
nal consultant in a boutique or large firm with a
maritime practice. Early in a career, a professional
does not see the full picture well. Working as an
outside consultant allows you to see it and under-
stand many of the business processes. As you gain
experience, you will see new opportunities and
new areas of self-realisation.

4. What are the peculiarities and difficulties
of working as a lawyer in maritime law? And
what, on the contrary, do you like regarding this
job?

K. P.: My colleagues and | always advise to forget
about “maritime law”. Learn civil law and private
international law, and arbitration process, and you
will be happy. However, a young specialist will still
face the peculiarities of the industry. They are de-
termined by the economic relations that we deal
with. First of all, it is the involvement of a foreign
element in the legal relations.

The peculiarity is that it is likely probable that
you will also need a knowledge of foreign languag-
es, especially English.

The abundance of special terminology, abbre-
viations and incomprehensible acronyms (espe-
cially in charter parties, which are often written
by non-lawyers) is also striking. This applies not
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only to the terms of contracts, but also to technical
vocabulary, especially in the area of tort disputes.

It also should be noted the fact that maritime
law is not isolated from other branches. Where one
problem, seemingly isolated, arises, another prob-
lem from a related branch is highly likely to arise.

Complexity of work, in my opinion, is caused by
the problem of lack of popularisation of maritime
law, sufficient knowledge and understanding of
the subject, which are formed in the university (as
arule, knowledge about maritime law is limited to
knowledge of existence of the Merchant Shipping
Code and a couple of conventions from civil law
course and chapter about carriages), lack of special-
ised judicial compositions (specialised courts is only
a dream). In everyday life of an average practicing
lawyer, no matter what they do, they deal with
issues of maritime law rarely. As a consequence,
a lawyer is not able to get into the details quickly.
Even if one manages to understand the legal issues,
that is often not enough. You need to know the
practice of applying norms, you need to know how
some legal decisions may affect the development
of the client’s problem situation.

| enjoy my work very much. | enjoy complex
commercial disputes with a foreign element, | like
finding non-standard solutions to overcome clients’
problems. | feel a bit isolated as a specialist since |
am in a“maritime” community with its own industry
peculiarities.

5. How is the maritime law developing in
Russia and abroad? Can we predict that the
demand for specialisation will increase? Or, on
the contrary, will it decline?

K. P.: Frankly speaking, | do not see any prob-
lems for progressive, not explosive, growth of de-
mand for maritime law services abroad. And this
is not even my opinion but the opinion of my for-
eign colleagues, who are also involved in this field
abroad.

In my opinion, the demand in Russia was already
not too great against the background of a very nar-
row market for “maritime” legal services. Now, it
seems to me, it will only fall in the global perspec-
tive. Before that, we will probably face a surge of
all sorts of disputes, at least on the horizon of the
applicable time limitations. We are already see-
ing this surge. This is due to the fact that after the
well-known events, most market participants were
confused, did not know how to act, and adopted
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a wait-and-see approach. Now, there is a little more
certainty and movement has begun.

Of course, with the reorientation of the Russian
economy, new markets will also open for legal ser-
vices. This also gives some hope.

The only good news is that in the foreseeable
future the world ocean will not disappear. Probably,
the same relates to the global trade. This, one way
or another, will lead to the need for legal support
for this sector of the economy since, as we know,
the vast majority of goods are transported by sea.

6. Have the sanctions against Russia affected
the work of maritime lawyers? If yes, how?

K. P.: The answer to this question depends on
where the lawyer works. If we are talking about
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lawyers focused on the Russian market, then, | sup-
pose, it affects to a lesser extent. If we are talking
about lawyers providing services to foreign clients,
then it is more likely to have an impact. First of all, it
is about the volume of legal services in the market.
The economy is collapsing, foreign companies are
leaving the country en masse and are not plan-
ning to develop or do business in Russia. Just at
the beginning of February we had a request from
a German client to develop a shipping business
for the export of grains from scratch. Due to un-
derstandable reasons, the client abandoned the
project. Now the movement in the market of legal
services, where maritime law is present, is mainly
kept by the problems within the already existing
contractual relations of the parties which emerged
as a result of the sanctions. =

Interviewed by Natalia Romanova



1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTtatncTnka m obwmm o630p

TpeTnin BbINyCK XypHana «MopcKkoe npaso»
B 2022 rogy oxBaTbiBaeT co60l nepuof C uona
no ceHTAGpPb. Mbl TPaANUNOHHO NMPUBOANM eXe-
KBApTaJIbHYIO CTAaTUCTUKY <MOPCKMX» CMOPOB, pac-
CMOTPEHHbIX apbuTpaxkHbIMKU cygamu. Hanbonee
3HauyMMble Aena 6blIM NPOKOMMEHTNPOBAHbI aB-
TOopamMu »KypHana.

[lena B ap6uTpaxkHbiX cyax OKPYroB
(kaccauMoOHHaA NHCTAHUMA)

3a nepuopg ¢ utona no ceHts6bpb 2022 roga
B apOUTPaXkHbIX CyAax OKPYroB Oblfo paccmoTpe-
Ho Bcero 9 fgen, B KoTopblx ynomuHaetca KTM PO.
M3 HMx B gBYX flenax paccMaTpmBanmcb BOMNPOChI
HaNOroBOro npaea, He CBA3aHHble C TOProBbIM
MopenaBaHuem. B cBA3M € 3TMM ABa YKa3aHHbIX
fena He Obinun yuteHbl B Tabnuue pacnpegene-

HUA gen no Kateropusam, Kotopas npeacTaBfieHa
HUXe.

Kak 1 B npeabigyLyme neproabl, Cyabl B OCHOB-
HOM paccmaTpuBaloT e, CBsI3aHHble C B3blCKa-
HUeM 3a0/IXKEHHOCTEN MO Pa3IMYHbIM BMAAM A0-
roBopoB. Takve Aena He NpeacTaBnsaoT ocoboro
NHTEepeCa, TaK Kak B HUX peluaeTca 6aHanbHbI BO-
npoc — AoroBop 6bl UCMOJIHEH, @ OMnJlaTa Takoro
WCMNONHEHWSA NoJlyYeHa He 6bia.

BmecTe ¢ TeM B apbuTpakHbIX Cyfax Kaccauu-
OHHOW MHCTAHLMK PacCMaTPUBaNoCch Y HEKOTopoe
KONMYeCTBO YHUKanbHbIX gen. Hanpumep, geno
Ne A40-215440/2021, paccmoTpeHHoe ApOuTpak-
HbIM CyaOoM MOCKOBCKOrO OKpyra, MoCBALEHO
BOMPOCY OCnapriBaHuA pacnopsxeHuns Pocnpu-
pofHaa3opa 06 yCTpaHeHUM SKONOMMYECKIX Hapy-
LEeHWI. YKa3aHHOe [eN0 MHTEPECHO, B YaCTHOCTH,
TeM, UTO DKOJIOrMyecKme cnopbl 06 ocnapriBaHUM

ApGuTpaKHble cyabl

OKpYroB Kateropumu gen

AC JanbHEeBOCTOYHOIro Bcero - 2 pena:

OKpyra

— 0 B3bICKaHWM HEOCHOBATENIbHOrO 0boraLleHns B CBA3M C opopmieHN-
€M rpy3a npu oTKase rpy3onosiyyaTensa oT NPUHATUA TOBAPa;
— 0 B3bICKaHWM NIaTbl 3@ XPaHEHNE KOHCTPYKTUBHO NMOrmoLwnX CyoB.

AC 3anagHo-Cnburpckoro Bcero - 2 gena:
oKpyra

nepeBo3Ky;

— O B3bICKaHN y6bITKOB B CBA3N C HEBO3MOXHOCTbIO OCYLLEeCTBJIEHNA

— O B3blCKaHMW naTbl MO AOrOBOPY NepeBO3KN.

AC MocKoBCKoro okpyra Bcero - 2 gena:

- 06 ocnapuBaHUN NpeanucaHnii PocnprpoaHaasopa B CBA3M C 3KOJO-
TMYECKMU HAPYLUEHUAMM NPY PEKOHCTPYKLMMN NPUYanos;
— 0 BO3BPALLEHVV KOHTEMHEPOB 13 UY>KOrO HE3aKOHHOTO BlIafieHUs.

AC CeBepo-3anagHoro Bcero - 1 peno:

oKpyra

oba3aHHOCTeN.

— O B3bICKaHUW CTPAaxXoOBOro BoO3mMeLweHnAa B CBA3U C TpaBMOVI UneHa 3Kn-
Naxa, BONpPOC O MOHATNWN CTPAaXOBOro cnyyasa N NCNoJiHeHW TPyAOBbIX
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pacnopsaxeHnn PocnprpogHag3opa BCTpeyarTca
penko, a B gaHHOM ciyyae McTuy gaxke yaanocb
OCMOpWTb YacTb BbldaHHbIX NpegnucaHnii. Ocnapu-
BaHWMIO pelleHna PocnpupoaHag3opa nocBALWEeHo
Takxe n geno N° A40-83615/2022, koTopoe B Ha-
cTOfLLEE BPEMS ObIIO PAaCCMOTPEHO TOJIbKO CYAO0M
nepBOW NHCTAHL MKW, OAHAKO aHANIOrMYHOro ycrnexa
3aABUTENN He JOCTUIIN.

OTnenbHOro BHUMaHMA 3aciy»KMBaeT u Aeno,
paccMoTpeHHoe ApburTpaxHbiM cynom CeBepo-3a-
nagHoro okpyra N2 A56-96958/2021. B Hem nogHu-
MaeTcA BONPOC O TOM, ABAAETCA N1 TPaBMa, Nosy-
YeHHas bydeTumnuern npu NageHnn ¢ Tpana, Tpas-
MO, MOSTYYEHHOW YIEHOM 3KMMaKa Npu UCMNOsHe-
HWUK cBOen TpypoBson GpyHKUMK. B gaHHOM cnyyae
CyA pewwnn geno B COOTBETCTBUM C 06Lepoccuii-
CKOW 1 MeXKAyHapO[HOW TeHAEHLMEN O MPU3HAHWW,
BO-MepPBbIX, YIeHaMM KMMaXKa BCEX COTPYAHUKOB
CyAHa, HaxoALMXCA Ha HeM B nepuog ero pabo-
Tbl; BO-BTOPbIX, BPEMEHEM UCMONTHEHWA TPYAOBOM
byHKLMM — BCe BpeMs paboTbl CyiHa HE3aBMCUMO
OT peanbHOro UCNOTHEHUA/HENCNONTHEHWA CBOEN
TPYZOBOW GYHKLMM YNEHOM SKMMaxa.

Taknm 06pa3om, B apbUTPaKHbIX Cyfax Kacca-
LWUOHHOW UHCTaHLMN BCEro OblyIo pacCMOTPEHO
cemb gen c ynomuHaHnem KTM, KoTopble nocss-

LLileHbl TOProBOoMy mMopennaBaHuio. LLlectb n3 yka-
3aHHbIX A1 Kacanncb BOMPOCOB YaCTHOro Npasa,
B OCHOBHOM BOMPOCY B3bICKaHWNA 3a0/MKEHHOCTA
Mo pa3HbIM BAaM JOroBopoB. JIlib ofHO feno
6b110 NOCBALEHO NyONNMYHOMY NpaBy.

Aena B ap6uTpa)KHbIX anennALMOHHbIX
cyaax

AnennAauMOHHbIMI Cygamm 3a Nccregyembii ne-
puopg 6b110 paccmoTpeHo Bcero 30 gen, B KOTOPbIX
cyAbl ccbinatotca Ha KTM, n KoTopble 0gHOBpeMeH-
HO C 3TUM MMEIT MOPCKON XapakTtep. 3 yka3saH-
HbiXx 30 aen nvb 6 GbIN NOCBALLEHbI BOMPOCaMm
nybnuyHoro npasa.

B 0651aCT YacTHOrO NpaBa CTOPOHbI CMOPAT B OC-
HOBHOM OTHOCUTESIbHO B3bICKaHWA 3a HEUCMOSTHEHNE
Jorosopa. Yacto cyTb cnopa 3akfyaeTcs B TOM,
YTO OfiHa CTOPOHA NMpefoCcTaBnAeT foKa3aTebCTBa
oKasaHwuA ycnyr Unu BbinonHeHUa paboT, a apyras
CTOPOHA OCMapMBaeT MX KayecTBo. Kpome Toro, oT-
HOCUTENIbHO YaCTO OCMAPUBAIOTCA N HANIOXKEHHbIE
npeaBapuTenbHble obecneynTeNbHbie Mepbl B BUAE
apecTa CyoB, a Tak»Ke BCTPeYatoTCA iena O B3blCKa-
HUW gemMepenxa 1 Cnopbl O B3bICKaHUN ylepba,
NPUYMHEHHOrO OKpYXatoLen cpege. B uenom pac-

Cyabl anennaunoHHou | Kateropum gen
MHCTaHUMN

5-n AAC Bcero- 11 gen:
rpaHuubl (4);

PacCTaHOBKK CyAOB;

SKCNeanLUN.

- 006 aﬂMMHMCTpaTMBHOV’I OTBETCTBEHHOCTWN 3a He3aKOHHOE nepeceyvyeHne
- 006 ocnapuBaHNn pacrnopAXeHnA KafnTaHa NopTa OTHOCUTEJIbHO rpacblea

— 0 B3bICKaHNV 3aA0/MKEHHOCT MO JOroBOpPY NepeBo3ku (2);

- 06 OTMeHe onpefeneHna 0 NPUHATAM apecTa CyaHa;

— 0 B3bICKaHWM 3aJ0/MKEHHOCTY MO JOrOBOPY XPaHeHWA CYAoB;

— 0 B3bICKaHMM MaTbl NO JOrOBOPY areHTUPOBaHWA CyfoBafenbLa;

— 0 B3bICKaHMM YObITKOB (YNyLLEeHHOW BbIrofbl) MO AOrOBOPY TPAHCMOPTHOW

7-n AAC Bcero - 1 geno:

— O B3bICKaHUW 3a40JIXKEHHOCTU 3a NPOBOAKY Cy[Ha.

9-n AAC Bcero - 3 pena:

nnatexen (2);

— O NPU3HaHNN He,D,EVICTBVITeJ'IbeIM Tpe6OBaHI/IFI 06 ynnate TaMOeHHbIX

— OCMnapviBaHMWe YCJIOBUIA TallM-4apTepa B paMKax Aena o 6aHKpoTCTBe.

12-n AAC Bcero - 4 gena:

— O B3bICKaHUW 3a40JIXKEHHOCTK MO JOroBOPYy 6)/KCVIpOBKI/I,'
— O B3bICKaHUW 3a40J1XKEHHOCTW MO Oonjate gemMepena;
— O B3blCKaHNW 3a0J1?KEHHOCTN NO JOroBopy Ta|7|M—qapTepa (2).
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Cyabl anennauvoHHon | Kateropum gen
MHCTaHUMN

13-n AAC Bcero - 6 pen:

- 0 B3blCKaHWM yuiep6a, NPUUYNHEHHOTO OKpY»KaloLen cpeae;

— 0 B3bICKaHW Pacxofl0B TPaHCMOPTHOrO 3KCNeaAnTopa;

— 0 BO3MeLleHUn yiepba B CBA3U C Pa3nmnBoM ToMvBa Npy OyHKepOBKe;

— O MPUHATUN NpeaBapUTeNbHbIX 0becneunTesnibHbIX Mep (2);

— 0 B3bICKaHUM CTPAXOBOrO BO3MELLEHNA B CBA3M C 60ME3HbI0 SKUMNaXka Cys-
Ha, BONPOC O NMOHATUM CTPaXOBOro Clyyas.

14-n AAC Bcero -1 geno:

— O B3bICKaHUW 3a40J1XKEHHOCTU MO JOroOBOPY NepeBO3KN.

15-n AAC Bcero - 4 gena:

TENbHbIX YyCNyT;

- 0 B3bICKaHUV AieMepeKa.

— 0 B3bICKaHU YObITKOB B CBA3U C F’OENbIO rpy3a;
— 0 B3bICKaHVM 3a[J0JI)KEHHOCTM MO JOrOBOPY TallM-yapTepa;
— 0 B3bICKaHWM 3a[J0JIXKEHHOCTM MO [OrOBOPY OKa3aHMWs aBapuinHO-cnaca-

npegeneHve aen no Kateropusam Mllb He3HaunTesb-
HO OTNINYAETCA OT MPOLLIbIX NEPUOLOB CTAaTUCTUKN.
Habniopaem 1 HeCKONbKO MHTEPECHbIX fen.

OfHMM 13 TaKMX MOXHO cumnTaTtb geno N2 A51-
19431/2021, paccmoTpeHHoe [ATbiIM apouTpax-
HbIM anennALNOHHbIM CyAoM. B pamkax ykasaHHO-
ro pasburparenbCcTBa KOHKYPCHbIA yNpaBnsatoLWwmi
CTPEMWIICA B3bICKAaTb C 3KCNeamnTopa ynyLueHHYo
BbIrofy 3a HencnosnHeHne gorosopa. Cya oTkasan
B yOBNeTBOpeHu TpeboBaHus. IHTepecHO B faH-
HOM cJlyyae 1 TO, YTO NPU OTKa3e BO B3bICKaHUU
cyp He cocnanca Ha cT. 7 O3 «O TpaHCMOPTHO-3KC-
neguTOPCKON AEATENIbHOCTU», NPAMO YCTaHaB/MM-
BalOLLYIO0 OrPaHNYEeHUA OTBETCTBEHHOCTM 3KCnean-
TOpPa, KOTOPble C HEKOTOPbIM AOMYLLEHNEeM MOXHO
OTHEeCTU K peanbHoMy yulepby. BmecTe c Tem cama
060CHOBAHHOCTb OrpaHNYeHNs OTBETCTBEHHO-
CTV 3KCNeamnTopa B YKazaHHOM 3aKOHeE Bbli3blBaeT
onpepfesieHHble BOMPOChI C TOYKU 3pEHNA ee Lie-
necoobpasHocTn. BO3MOXKHO, OTCYTCTBME CCbIIKK
Ha yKa3aHHYI0 CTaTblo B paccMaTpuBaeMomMm fene
1 onpaBgaHo.

B pamkax nybnuyHoro npasa fena B anenns-
LMOHHOWM MHCTaHLUMIM B OCHOBHOM MOCBALLEHbI BO-
npocam NpuBAeYeHNA K agMUHNCTPATUBHONM OTBET-
CTBEHHOCTM 3@ HE3aKOHHOEe NepeceyeHne rpaHuLbl
NN TaMOXEeHHble HapyLUeHNs.

Taknm 06pa3om, 3a paccmaTprBaeMblli Neprog,
B apbuTparkHbIX cygax anefiALMOHHON NHCTAH-
LK 6bINO PAccMOTPeHOo Bcero 30 MOPCKUX Aen.
BonbWwMHCTBO MX HMX He NpeAcTaBnAlT ocoboro
nHTepeca Ana ncciegoBaHnA U CBA3aHbl C NPo-

CTbIMU crnopamu 06 ocrnapuBaHuy WTPados Unm
B3blCKaHMEM ieHeXHbIX cpefcTs no gorosopy. Oa-
HaKO MOXXHO HaWTN N MHTEPEeCHble Aena, KoTopble
MOryT B 6onbLLUel cTeneHn NPoAEeMOHCTPMPOBaThb
OTHOLLEHMe POCCUNCKON NPAKTUKK K TEM U UHbIM
NpaBoOBbIM Npobemam.

Oena B ap6uTpaxKHbIX cyflax cy6beKkToB
(nepBasa MHcTaHLNA)

B cucteme baHka apbuTtpaxHbix aen (ras.arbitr.
ru) B Cyaax nepBou MHCTaHLUMK 6bl10 HalAeHO BCe-
ro 108 mopckux gen. M3 H1x 63 pena 6binv NOCBS-
LLieHbl BOMPOCaM YacTHOrO MpaBa u 45 — ny6nyHo-
ro npasa. B yKazaHHyI0 CTaTUCTUKY He BKNIOYANKCh,
B YaCTHOCTW, HAJIOrOBble CMOpPbI, CNOPbI O NpaBe
Ha 3eMJ1I0 11 COOPYKEHNA MOPCKMX MOPTOB, a TakK-
’Ke Cnopbl O MOCTaBKax, Tak Kak B TaKMX Aenax
HeT MOPCKOM CneunduKmM, OHU HMKaK He CBA3aHbI
C TOProBbIM MOpensiaBaHneMm. B To e Bpemsa He-
CKONbKO fien, PaCCMOTPEHHbIX NePBOW MHCTaHUMeNn
N YYNTbIBAEMbIX B CTAaTUCTUKE, ObIfIN MOCBSALLEHDI
NnacCca>kNnpCKMM nepeBo3Kkam, B YaCTHOCTM Cropam
no o6CcNyXrMBaHUIO MacCaX<npPoB.

B pamMKax 4acTHOro npaBa CTOPOHbI, Kak npe-
»KOe, B OCHOBHOM CMOPAT OTHOCUTENTbHO B3bICKaHWA
naaTexxer No pasnyHbIM JOroBopam. Takme gena
NpeacTaBnAT NHTEPEC TONbKO B PeAKuX Cly4yasx.
Hanpumep, B pamkax gena N2 A56-13839/2022 Ap-
o6utpaxHbin cyn CaHkT-lNeTepbypra v JleHnHrpag-
CKOWM 0651acTI paccmaTpriBan BOMPOC O B3bICKaHUN
nnatbl 3a yCnyr MOpPCKoro 6pokepa. B pamkax yka-
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3aHHOrO Aena cyq ycTaHaBnvBan Kputepun 3 dek-
TUBHOCTV OPOKEPCKON AeATENBHOCTY.

WHTepec Takxke npenctasnaet n geno Ne A24-
2335/2021 B ApbuTtpaxkHom cyne KamuaTckoro
Kpas. B 3ToM fiene kommepueckomy 1opuamnyeckomy
NNLY YBANocb B3bICKaTb yLiepO, MPUUNHEHHDIN He-
3aKOHHbIM aAMUHNCTPATUBHbIM NpecsiefoBaHNEM
co ctopoHbl OCh. B pamKax ykazaHHOro gena pea-
NM30BaHa KOHLEeNUMA AenrKTa rocyaapcTaa.

BHuMaHwuA Takxe 3acnyxunsaeT u geno N2 A40-
190101/2017, paccMoTpeHHoe ApOUTpPakHbIM Cy-
aom r. Mocksbl. B pamkax paccmaTtpurBaeMoro gena
CyaHo-ckoToBo3 (dnar Toro) CTONKHYNOCh C pa3se-
AblBaTenbHbIM cyaHoM BM® Poccum «JTuman», B pe-
3ynbTaTe CTONIKHOBEHWA CYAHO «JTMMaH» 3aTOHYIO.
MwuHo60pOHbI Poccnmn nogano Uck npoTusB UHO-
CTpaHHOW KoMMaHun B ApbutpakHoiii cyq r. Mo-
ckBbl. Cya B paMKax fefia JOKeH Obl1 yCTaHOBUTb
NPVMEHMMOE K YKa3aHHbIM OTHOLIEHUAM MNPaBo.
lNoka3aTenbHO, UTO Cya NPW YCTaHOBMIEHUN NPU-
MEHVMOTO npaga cocnanca Ha ct. 1211 'K PO, koto-
pas perynupyeT NpUMeHNMOE NpPaBo K J0roBOpam,
XOTA B lAHHOM Crlyyae Men MecTo Aenukt. Bos-
MOXHO, Cy[, XOTeNn onpaBAatb NPYMeHeHNe K BO3-
HUKLUMM OTHOLIEHMAM npaBa Poccum n 3a Henme-
HMEeM VHbIX CPeACTB PeLlns UCNOoSIb30BaTb UMEHHO
3Ty CcTaTblo. XOTA B JaHHOM Cilyyae npumeHeHne
POCCMNCKOro npaBa C yYeTOM Hannumna genukra
B OTKPbITOM MOPE U B OTHOLUEHUM POCCUACKOTO
rocyfapCTBEHHOrO HEZIBUXKUMOTO MMYLLEECTBA BPAL
nun morno 6bITb ocnopeHo. Ewe ogHM 3HaUMMbIM
baKkTopoOM B flAHHOM Cilyyae ABAAETCA BO3MOX-
HOCTb MCMOJTHUTb YKa3aHHOEe peLleHmne — CyAHO HU-
KaK He cBA3aHo ¢ Poccmen, cynoBnagesnew, HUKaKknx
oTHoweHun ¢ Poccnen He nmeet. Bugumo, ncnon-
HeHVe pelleHns 6ygeT Heo6Xx0AMMO NPOBOAUTL
B JluBaHe (CTpaHe perncrpauuv cynoBnagenbLa)
unu B Toro (cTpaHe-dnare cygHa), NMbo nbiTaTbCs
apecToBaTb CyAHO B TPeTben pucankumn. Boi-
3bIBaeT onpepgeneHHble COMHEHNA BO3MOXHOCTb
COBEpLUEHMA BCEX MM HEKOTOPbIX YKa3aHHbIX Aei-
CTBUI CO CTOPOHbI MHMCTEpCTBa 06OPOHDI.

Ewe ogHMm cnopom, CBA3aHHbIM CO crieyu-
brKoW rocynapcTBeHHbIX NN, ABNAETCA AeNo
Ne A32-34450/2021, paccMoTpeHHoe ApburTpax-
HblM cyaom KpacHopapcKoro Kpas no ncky A3oBo-
YepHomopckoro dununana Oryrn «Pocmopnopt»
o B3bickaHun ¢ UM Conpatos B.®. 339,90 pybnen
NopTOBbIX CO0POB. Takue Aena O B3bICKaHWM NOYTY
340 py6nen BbIrMAAAT 4OCTAaTOYHO KOMUYHO B YC-
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NOBUAX MOCTOAHHOW ANCKYCCUN O HEOOXOANMOCTM
obecneyeHnss HOPMaNbHOTO GYHKLNOHNPOBaHUSA
cynebHom cnctembl 1 M3bexaHNA ee N3NNLWHEN 3a-
rpysku. BoamoxHo, cnepyeT HauaTb C MU3MEHEHUA
nogxofa rocyfapcTBeHHbIX KOMMNaHWUN 1 OPraHoB,
Mo KOTOPOMY KaXk[lasl HeBbIMNIaueHHasa 3af0JKeH-
HOCTb JOJXHa ObITb NPOCYXeHa, faXke ecsIn OHa
MoyYTN B CEMb Pa3 MeHbLUE MUHUMaNbHOW rocyaap-
CTBEHHOW NMOWNHbI. B faHHOM Cnyyae nokasatesb-
HO 1 TO, uTo POCMOpNOpPT Aeno npovrpan u Bme-
CTO TOro, Yto6bl NoTepATb 340 pybnen, noTpaTun
2340 py6nei c y4yeTom rocyfapCTBEHHON NOLWK-
Hbl. VicTely akTBHO 60ponca 1 nogan aneniAaumoH-
HY'0 XKanoby, ogHaKo 1 oHa bbina oTKnoHeHa. Cpok
ANA nofjaun KacCaLOHHOW »Kanobbl eLle He NCTeK.

B cdepe nybnmyHoro npasa B apObUTPaMHbIX Cy-
Jlax NepBoOn MHCTaHUMUK abCONOTHOE 6OMbLUMHCTBO
Jen noceALleHbl BONPOCaM He3aKOHHOro nepe-
ceyeHna rocygapcTBeHHOM rpanuubl Poccum. OT-
JenbHble fena NocBALLeHbl OCMaprBaHUIO PeLLEHUA
KanuTtaHa nopta 06 UCKNIOUYEHNN CYHa U3 peecTpa,
TpeboBaHMIO O BKIOYEHUN CyAHA B rpaduk pac-
CTaHOBKM CY[10B, @ TakXe aHTMMOHOMOJIbHbIM U Ta-
MO>KEHHbIM HapyLUEHUAM.

B pamkax Bonpocos ny6anyHOro npaea Takxe
NPUCYTCTBYIOT HECKONbKO MHTEPEeCHbIX Aen. Ha-
npumep, ApbutpaxkHbin cyg CaHkT-NeTepbypra
n JleHnHrpapckom obnactu paccmatpuvBan geno
Ne A56-13839/2022 06 ocrnapuBaHUM NOCTaHOB-
neHunst 06 oTKasze NPU3HaHUA CygHA NPOoMnaBLWnM
6e3 BecTn. B nene N2 A51-2094/2022 OI'bY «Agn-
MUHUCTPaLmA AMypckoro 6acceiHa BHYTPEHHUX
BoAHbIX nyTen» n OegepanbHas cny»k6a no Haa30-
py B chepe TpaHCNopTa yyacTBOBanu B cygebHoM
npotiecce, YToObl BbIACHWTb, HA YYEeT Kakoro 13 ro-
CYOapCTBEHHbIX OPraHOB AOMKHO ObITb 3aMnmMcaHo
TPaHCNOPTHOE NPOKUCLLIECTBYE.

3aKniouyeHue

Takum o6pa3om, 3a Nepunog C nna No CEHTAOPb
2022 rofa apbutpakHbIMK CyaaMmn TPexX MHCTaH-
LK 6bi10 paccmoTpeHo 144 pnena. U3 H1Ux 93 gena
6bIfIN MOCBALIEHbl BONPOCAM YaCTHOro npasa
n 51 - Bonpocam nybnuyHoro. bonbwmHcTBO AEn,
KaK 1 B MpoLusible Neprioabl, Oblfo NOCBALLEHO B3bl-
CKaHMIO IeHeXHbIX CpefcTB no gorosopy. OgHako
6bIIV 1 YHMKaNbHble fena, HEKOTOPbIe 13 KOTOPbIX
OTMEYEHbI B paMKax HaCTOALLEro CTaTUCTUYECKOTO
0630pa. =

0630p nodzomoseH bynamom Kapumossim



II. REVIEW OF RUSSIAN CASE LAW

Statistics and General Overview

The third issue of the journal “Maritime Law"in
2022 covers the calendar period from July to Sep-
tember. We summarise the quarterly statistics on
“maritime” disputes heard by commercial courts.
As before, the most significant cases have been
reviewed and commented on in the journal.

The Cases Heard by the Commercial
District Courts (Cassation Instance)

Between July and September 2022, only 9 cases
mentioning the Merchant Shipping Code of the
Russian Federation (hereinafter — the MSC RF) were
heard by the commercial court of the district. Two
cases of these dealt with tax law issues unrelated
to merchant shipping. Therefore, these two cases
have not been taken into account in the table of
case categorisation above.

As in the previous periods, the courts mainly
consider cases in connection with recovery under
various types of contracts. Such cases are of little
interest because they deal with a trivial issue like
the contract has been performed and payment for
such performance has not been received.

At the same time, there have also been a num-
ber of unique cases before the commercial courts
of cassation instance. For example, case No. A40-
215440/2021, heard by the Commercial Court of
the Moscow District, deals with the issue of chal-
lenging an order of the Federal Service for Supervi-
sion of Natural Resources (hereinafter — Rosprirod-
nadzor) to eliminate environmental violations. The
case was interesting particularly since disputes
over Rosprirodnadzor’s orders are seldom, and in
this case, the claimant had even managed to chal-
lenge the part of the order. Challenging Rosprirod-

District Courts

Categories of Cases

The Commercial Court
of the Far Eastern District

2 cases in total:

- on recovery of unjust enrichment in connection with cargo clearance
since the consignee refused to accept the goods;

- on recovery of fees for the storage of constructively total lost vessels.

The Commercial Court
of the North-Siberian District

2 cases in total:
- on recovery of damages related to the failure to perform the carriage;
- on recovery under the carriage contract.

The Commercial Court
of the Moscow District

2 cases in total:

- on challenging the orders of the Federal Service for Supervision of
Natural Resources in connection with environmental violations related
to the reconstruction of berths;

- on rei vindication in regard to containers.

The Commercial Court
of the Northwestern District

1 case in total:

- on recovery of insurance compensation due to injury to a crew
member (the question regarding the concept of insured event and the
performance of employment functions).
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nadzor order is also the subject of case No. A40-
83615/2022. So far, this case has only been heard
by the court of the first instance, and the claimants
have not achieved similar success yet.

A case heard by the Commercial Court of the
Northwestern District No. A56-96958/2021 also
deserves special attention. It raised the question
of whether the injury suffered by a barmaid in
a fall from a gangway constituted an injury sus-
tained by a crew member in the performance of
her employment function. In this case, the Court
judged the case in line with the Russian and inter-
national trends. Firstly, the court has recognised
that all people who are on the vessel while it is in
service are crew members. Secondly, the time of
crew members’ employment was acknowledged
the entire time the vessel is in service regardless

of the actual performance or nonperformance of
the employment functions by the crew members.

Therefore, only 7 cases referring to the MSC RF
and concerning merchant shipping were heard by
the commerecial courts of cassation instance. Six of
these cases dealt with private law issues, mainly the
recovery under various types of contracts. Only one
case dealt with public law matters.

The Cases Heard by the Commercial
Courts of Appeal

The courts of appeal heard only 30 cases during
the period under review referring to the MSC RF,
which were at the same time maritime in nature.
Only 6 of these 30 cases concern the public law
matters.

Commercial Court
of Appeal (hereinafter
IICCAII)

Categories of cases

5th CCA 11 cases in total:

agreement.

- on administrative liability for illegal border crossing (4);

- on challenging the harbour master’s order concerning the schedule for
the deployment of ships;

- on recovery under the contract of carriage (2);

- on challenging the ruling granting the arrest of the vessel;

- on recovery under the vessel storage agreement;

- on recovery under the agency agreement;

- to compensation for loss of profits under the freight forwarding

7t CCA 1 case in total:

- on recovery under the pilotage agreement.

oth CCA 3 cases in total:

proceeding.

- on challenging an order for customs duties payment (2);
- on challenging the terms of a time charter agreement in a bankruptcy

12t CCA 4 cases in total:

- on recovery under the towing agreement;
- on recovery of demurrage;
- to recover the debt under the time charter agreement (2).

13t CCA 6 cases in total:

bunkering;

- on compensation for damages caused to the environment;
- on compensation for the freight forwarder’s costs;
- on compensation for damages in connection with a fuel spill during

- on interim measures (2);
- on recovery of insurance compensation due to sickness of the crew
member (the question regarding the concept of an insured event).
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Commercial Court

of Appeal (hereinafter | Categories of cases
IICCAII)
14t CCA 1 case in total:
- on recovery under the contract of carriage.
15t CCA 4 cases in total:

- on compensation for damages for loss of cargo;
- on recovery under the time charter contract;

- on recovery under the salvage agreement;

- on recovery of demurrage.

In the private law field, the parties are mainly
in dispute over recovery for non-performance of a
contract. Usually, the essence of the case is that one
party provides evidence of services or works that
have been performed and the other party disputes
the quality of those services or works. In addition,
interim measures in the form of arrests of vessels
are also disputed relatively frequently, as are de-
murrage and environmental damage disputes. In
general, the distribution of cases by category differs
only slightly from previous statistical periods. We
also observe a few interesting cases.

Such an interesting case is Case No. A51-
19431/2021 heard by the Fifth Commercial Court
of Appeal. In the proceedings in question, the in-
solvency administrator sued to recover lost profits
from the freight forwarder for non-performance
of the contract. The court rejected the claim. This
judgement is also interesting that in rejecting the
claim the court did not refer to Art. 7 of the Fed-
eral Law “On Freight Forwarding Activities” which
expressly limits the freight forwarder’s liability
which can, with some assumption, be attribut-
ed to actually incurred damages. At the same
time, the reasonable nature of the limitation of
the freight forwarder’s liability in the said laws is
rather questionable. It may be that the absence
of a reference to that provision in the present
case is justified.

In the sphere of public law, appellate courts deal
with mainly administrative liability for illegal border
crossing or customs violations.

Therefore, in the period under review, only 30
maritime cases were heard by the commercial
courts of appeal. Most of these cases are not of
particular interest and relate to simple disputes
over the imposition of fines or the recovery under
an agreement. However, interesting cases might
also be found. These cases may demonstrate the

attitude of Russian judicial practice towards certain
legal problems to a greater extent.

The Cases Heard by the Commercial
Courts of First Instance

There were found 108 maritime cases in the Ar-
chive of commercial court judgement (ras.arbitr.ru)
in the courts of first instance. 63 of these cases were
related to private law issues and 45 were related to
public law matters. Tax disputes, disputes on land
rights and seaport constructions, as well as supply
disputes were not included in the statistics, as these
cases do not have a maritime specific and are not
related to merchant shipping. However, several of
the cases heard in the first instance and included
in the statistics were passenger transport disputes,
in particular, disputes over passenger service in
the port.

In the private law field, the parties are, as be-
fore, mainly in dispute over the recovery of pay-
ments under various contracts. Such cases are of
interest only in rare cases. For example, in Case No.
A56-13839/2022 the Commercial Court of Saint
Petersburg and Leningradskaya Oblast examined
the issue of recovery of fees for a maritime broker’s
services. In that case, the court had established the
criteria for the effectiveness of brokerage activities.

Case No. A24-2335/2021 heard by the Commer-
cial Court of Kamchatskiy Krai is also interesting.
In this case, a commercial legal entity was able to
recover damages caused by unlawful administra-
tive harassment by the Federal Security Services.
In the case in question, the concept of state tort
was implemented.

Case No. A40-190101/2017 heard by the Com-
mercial Court of Moscow is also noteworthy. In this
case, a vessel (flag - Togo) collided with the Russian
Navy intelligence vessel “Liman”. As a result of the
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collision, the “Liman” wrecked. The Russian Defence
Ministry filed a claim against the foreign company
in the Commercial Court of Moscow. The court had
to establish the law applicable to the relations in
question. It is indicative that, in establishing the ap-
plicable law, the court referred to Art. 1211 of the
Civil Code of the Russian Federation, which governs
the applicable law to contracts, although there was a
tort in this case. Perhaps, the court wished to justify
applying Russian law to the relations arisen and, in
lack of other means, used this Article. Although in
this case, the application of Russian law was unlikely
to be challenged, given the existence of a tort on
the high seas and in respect of Russian immovable
property. Another significant factor, in this case, is
the enforceability of the judgment. The vessel is not
connected in any way to Russia, the shipowner has
no relations with Russia. Apparently, enforcement
will have to take place in Lebanon (the place ship-
owner’s incorporation) or Togo (the flag country of
the vessel) or try to arrest the vessel in a third juris-
diction. It is questionable whether the Ministry of
Defence will take all or some of the above actions.
Another dispute involving the specific nature
of public legal entities is Case No. A32-34450/2021
heard by the Commercial Court of Krasnodarskiy
Krai. In this claim, the Azov-Black Sea Branch of
FSUE “Rosmorport”filed a claim against individual
entrepreneur Soldatov V.F. to recover RUB 339,90 of
port duties. Such cases for the recovery of almost
RUB 340 look rather ironic in the area of constant
debate on the need to ensure the normal func-
tioning of the judicial system and avoid courts ex-
cessive workload. Perhaps, it should be started by
changing the approach of state companies and
agencies, whereby every unpaid debt must be

L4

sued, even if it is almost seven times less than the
minimum state duty. In this case, it is also indicative
that FSUE “Rosmorport”lost the case and instead of
losing RUB 340 it lost RUB 2340 including the state
duty. The claimant fought vigorously and lodged an
appeal, but this was also rejected. The deadline for
filing a cassation appeal has not yet expired.

In the area of public law, the vast majority of cas-
es in the commercial courts of first instance were
related to the illegal border crossings. Some cases
deal with challenging a harbour master’s orders to
remove a vessel from the register, a claim to include
avessel in the ship schedule, as well as antitrust and
customs violations.

There are also some interesting cases related
to public law issues. For example, the Commer-
cial Court of Saint Petersburg and Leningradskaya
Oblast heard case No. A56-13839/2022 to challenge
an order to refuse to declare a vessel missing. In
case No. A51-2094/2022, the FSBI“Administration of
the Amur Basin of Inland Waterways” and the Fed-
eral Service for Supervision of Transport litigated
to determine which state authority has to register
the transport accident in its books.

Conclusion

Therefore, between July and September 2022,
144 cases were heard by the commercial courts of
first, appellate, and cassation instances. 93 of these
cases dealt with private law matters and 51 with
public law ones. The majority of the cases, as in
previous periods, dealt with recovery under various
contracts. However, there were several unique cas-
es, some of which are highlighted in this statistical
overview. m

The review was prepared by Bulat Karimov



Mapus EpoxoBa,

KaHAuaaT opuanyeckmx Hayk, LLM,
koHcynbtaHT NAVICUS.LAW

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

UHdopmauua o AeaTeNnbHOCTU
MOPCKOro nopTa 3aKpblNnachb
ANA UHOCTPAHHbIX aKLMOHEepoB

KommeHnmaput k peweHuto ApbumpaxkHozo cyoa KanuHuHepadckot obnacmu

om 16 masa 2022 2. N° A21-12303/2021

ApbumpaxxHeili Cy0 omkasas 8 npedocmassieHuu UHGOpMayuu akyuoHepy, gaaderuemy 43% 2o-
Jlocylowux akyuti pocculickoeo akyuoHepHo20 obujecmaa «KanuHuHepadckul Mopckol mop2osbili
nopm», NOCKo/bKy ucmey Aesaemca pesudeHmom Benukobpumaruu. Bnacmamu Benukobpumanuu
NpUHAMbI HOPMAMUBHbIe dKMbl, N0380/AOWUE 8800UMb 02PAHUYUMESIbHbIE MePbl 8 OMHOWeHUU
pocculicKux IopuduUYecKUX /Uy, OCywecmsaaaiouux 0eamesibHoCMb 8 chepe MpaHcnopma, a makxe
WupoKozo Kpyaa opyaux nuy. Omeemuyuk ocywecmasgem deamesbHOCMb 8 chepe mpaHcnopma
U A8J19emcsa onepamopoM MOPCKO20 MepMUHA/Id, NO3Momy npedocmassieHue ucmuyy 0OKyMeHmMo8
U UHghopmayuu 8 coomgemcmauu ¢ mpebogaHuamu 3akoHa «Ob akyuoHepHbIX 06wecmaax» Moxem
npusecmu K 88e0€HUI0 HOBbIX Mep 02paHUYUMesIbHO20 Xapakmepa 8 omHoweHuu [lopma u (unu) uHeix
Jluy, 0 KOMopbIX ucmey, y3Haem u3 00KyMeHmMo8 0meemuyuka.

DakKTbl

24.12.2020 ORNETO PARTNERS Limited Part-
nership Kynun akunn AKunoHepHoro obuecTsa
«KannHHrpaacknii MOpCKoM TOProebivi NOpT» (da-
nee - AO «KMTT1») B konunuecTtse 43 000 0ObIKHO-
BEHHbIX ronocyowmx akunin (43% ronocos). 3anmcb
O Nepexofe Npas Ha akuuu coBepuieHa 02.03.2021,
yTO CnefyeT 13 BbIMUCKU CO cYeTa Aeno.

13.08.2021 ORNETO PARTNERS Limited Partner-
ship Hanpaswun B agpec AO «KMTT» TpeboBaHue
0 npepocTaBneHNn MHGopMaLum, KoTopoe 6bio
OCTaBJieHo 6e3 yooBNeTBOPEHUS.

ORNETO PARTNERS Limited Partnership 06-
patunca B cyg ¢ nckom K AO «<KMTT1» o 06s3aHmmn
NpefoCTaBuUTb eMy CleaytoLyto nHGopmauumio:

1. O60pOTHO-CanbaoBble BeaoMocTy 3a 2021 roa,.

2. CnpaBKK 0 AeOUTOPCKONM 3af0/IKEHHOCTH
ObulecTBa.

3. CnpaBKM O KpeguTOPCKOM 3a40/KEHHOCTH
ObuecTBa.

4. CnpaBKy, BblAaHHYIO HafIOrOBbIM OPraHoM,
006 OTKPbITbIX 1 3aKPbITbiX 6aHKOBCKIMX cyeTax O6-
LiecTBa.

5. Bbinnckn no BCeM GAHKOBCKUM cueTam
3a 2021 rog.

6. TopoByto byxrantepckyto (GpuHaHCOBYO) OT-
YETHOCTb 1 ayANTOPCKOE 3aKioYeHre No Hel.

7. [loroBopbl Kynau-npofgakum o6 beKToB HEABY-
XnmocTtin 3a 2021 rog.

8. JoroBopbl apeHabl 3a 2021 rog.
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9. [loroBopbl apeHfbl, ICMOIHEHWE MO KOTOPbIM
OCyLLeCTBAAETCA B HACTOALMI MOMEHT.

10. [loroBopbl 1 OAHOCTOPOHHUNE CAENKU
3a 2021 rog, KoTopble ABAAITCA KPYNHbIMWN CAen-
Kamu 1 (nnn) caenkamm ¢ 3auHTepPeCcoBaHHOCTbIO.

11. OoroBopbl 3a 2021 rog, 3aKnioUeHHble B 06e-
cneveHve 06:A3aTeNbCTB (HE3aBMCKMbIE FapaHTUN,
nopyunTenbCTBa, 3as10ra 1 npoyue).

12. dencTayiowe 4OroBopbl KpeanTa 1 3arnma.

13. ViHble gorosopbl 3a 2021 rog.

14. loroBopbl, NCMOMHEHNE NO KOTOPbIM OCY-
LLEeCTBNAETCA B HACTOALWMI MOMEHT, LIiEHA KOTOPbIX
npesbiwaeT 1 000 000 pyo.

15. MNpoTtokonbl peweHnin CoBeTa AUPEKTOPOB
O6ulectBa 3a 2021 rog.

16. BHyTpeHHne gokymeHTbl ObLiecTBa, perynu-
pylowe geAaTenbHOCTb ero OpraHoB.

17. MpoToKobl peleHnin obero cobpaHus
aKkuunoHepoB O6LecTBa.

18. 3aKknoueHne peBM3NOHHON KoMuccmmn (pe-
Bu3opa) ObuiecTsa.

19. YBegomneHusa o 3aKI0UYEHNN aKLMOHEPHbIX
cornatwieHumn.

20. [MonHble ayauTOpCKMne 3aKoueHus.

21.CBeeHuA O HeABMXNUMOM UMYLLIECTBE, KOTO-
poe npuHagnexuT unu npuHagnexano AO «<KMTT»
B 2021 rogy.

22. NHdopmauumto 06 ocHoBHbIX cpefctBax O6-
LLecTBa N0 COCTOAHMIO Ha 12.08.2021.

23. OTyeTbl 06 OLUEHKE NMYLLECTBa, B OTHOLIE-
Hun KoTtoporo Obuwectsom B 2021 rogy coeeplua-
NNCb COENKU, KOTOpble ABMAAIOTCA KPYMHbIMU CAeN-
Kamu 1 (unn) caenkamu, B COBEPLLUEHNN KOTOPbIX
NMEeEeTCA 3aMHTEPEeCOBaHHOCTb.

24, Cninckn adpdunmpoBaHHbIX Ny ObuiecTsa.

Tak»e ncTew Npocun B3blCKaTb C OTBETUMKA CY-
AebHyto HeycToKy B pa3mepe 50 000 py6. 3a Kax-
Obll IeHb HEVCMOJIHEHUA PeLleHnsa cyaa, Hauu-
HasA C NepBOro AHA HEMCNONHeHMA cyaebHOro akTa
[10 ero GpakTNYeckoro NCNosTHEHUS.

Mo3uymna ncrya

B cuny ctatbu 91 QOepgepanbHOro 3akoHa
0T 26.12.1995 N2 208-03 «O6 aKUMOHEPHbIX 06LLe-
cTBax» (ganee — AKLUMOHEPHbIN 3aKOH) akLMoHep,
obnagatoLmnin 43% ronocyowmnx akLmim, UMeeT npa-
BO Ha Tpebyemyto MHPOpMaLMIO O feATeNIbHOCTU
Ob6ulecTBa.

Mo3nunsa orBeTUMKa
Cypn DomxeH ocTaBUTb NCK 6e3 paccMoTpeHua
Ha ocHoBaHMM M. 7 4. 1 cT. 148 ATK PO, Tak Kak go-
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BEPEHHOCTb NOANMCcaHa JINLOM, He MEIOLL M NOJSI-
HOMOUYMIN. A UMEHHO: JOBEPEHHOCTb He CKpenJieHa
neuaTblo, Kak TpebyeTca yacTtbio 5 ¢T. 61 AlK PO.

PeweHve cyaa nepBoi MIHCTaHLUN

Cyn oTkasan B Ucke o npegocTaBneHnn nHoop-
MaLuMmn 1 NpuBen B KauecTBe 060CHOBaHWA pelue-
HUA cnegyoLwe MOTUBbI.

B KoHLe ¢peBpans — Hauane mapTa 2022 roga Be-
NMKOBpUTaHMEN NPUHATLI OrpaHNYnTENbHbIE (NO-
NNTNYECKNE N SKOHOMUYECKINE) MepPbIl, BBEieHHble
npotmB Poccuinckon Oegepauummn, opnanyecKmx
1 GM3MYECKUX NNL, @ TAKKe BbICLUINX JOMKHOCT-
HbIX nuy Poccnnckon Gepepaumn. B yactHocTn,
10.02.2022 6bIn1 NPUHATLI NONpPaBKK B “Sanctions
and Anti-Money Laundering Act 2018". [lo 3Toro
CaHKUMOHHbBIN pexxum npoTns Poccuinckon QOepe-
pauun no3sonan 6pUTaHCKOMY NpPaBUTENbCTBY
BBOAMUTb OFPaHNYEHNA B OTHOLLIEHUWN TeX, KTO Ha-
NpsAMYyto BOBNeYeH B AecTabunmsaLmio, NogpbiB Uim
CO3[aHune yrposbl TEPPUTOPUANbHON LIeNOCTHO-
CTW, CyBEPEHUTETY UM HE3AaBUCUMOCTY YKpPaLHbI.
C NpuHATMEM MOMpPaBOK KpUTepuu onpegeneHns
STUX UL, M NPeanpUATUIA BbINN 3HAUUTENBHO pac-
LiMpeHbl. HoBble HOPMATUBbI ONYCKAIOT NPUHATME
OrpaHVYeHn NPOTMB NPEeANnPUATUN CTpaTernye-
CKnx cektopoB Poccun. CornacHo n3aMmeHeHnAm
oT 10.02.2022 K HUM OTHeCeHbl NpeanpuATUA BO-
€HHOr 0, XMMYECKOro HanpaB/ieHWI, TPAHCMNOoPTa,
¢nHaHcoB 1 aHepreTuku. AO «KMTT» aBnaeTtca
onepaTopomM MOPCKOro TePMUHANa 1 OCyLLeCTBAA-
eT feATenbHOCTb B cdhepe TpaHcnopTa.

28.02.2022 n3pgaH Yka3 lMpe3sungeHTta PO N2 79
«O NpuMeHeHnn cneymranbHbiX SKOHOMUYECKUX
Mep B CBA3U C HEAPY>KECTBEHHbIMW AeNCTBUAMMU
CoegnHeHHbIx LLTaToB AMEPUKN N MPUMKHYBLUNX
K HMM MHOCTPaHHbIX FOCylapCTB 1 MeXAyHapoa-
HbIX OpraHusauun». Ha ocHoBaHuK 3TOro Ykasa
Pacnops»xeHunem MNpasuTtenbctsa Poccuickon Qe-
Aepaumm ot 05.03.2022 N2 430-p BenmkobputaHus
OTHEeCeHa K MHOCTPaHHbIM rocyaapcTBam 1 Tep-
pUTOPUAM, COBEPLUAOLNX B OTHOLWeEHUN Poccuuy,
POCCUNCKNX KOMNAHWUI 1 FPpayKAaH Hedpy»KeCTBeH-
Hble gencTBuA. [octaHoBneHnem MpaBuTenbCTBa
Poccunckon ®epepaymm ot 12.03.2022 N2 351
«O6 0CO6EHHOCTAX pacKpbITMA U NpefocTaBe-
HuA B 2022 rogy nHdopmauunu...» yCTaHOBNEHO,
YTO SMUTEHTbI LIeHHbIX Bymar BrpaBe OTKa3aTbCA
OT NpefocTaBneHna MHGOPMaL N B COOTBETCTBIM
c TpeboBaHuamn MepepanbHoro 3akoHa «O6 akum-
OHepHbIX obLlecTBax» B Clyyae, eciv npefocTas-
NneHvie COOTBETCTBYOLWEN HGOPMaLny NnpuBeaeT



(MOXeT MprBeCTM) K BBEAEHMIO MEP OrPaHNYUTENTb-
HOro XapakTepa B OTHOLIEHUN SMUTEHTA U (M)
WHbIX NINL, B TOM YMCJIe K BBEAEHMIO HOBbIX Mep
OrPaHNUYUTENBHOIO XapaKTepa B OTHOLIEHWM NNLA,
MO KOTOPOMY SMUTEHTOM NpefocTaBnaeTca nHdop-
Mauus. fencteue MNoctaHoBneHUs MNpaBuTenbCTBa
Poccuinckon Oepepaumm N2 351 pacnpocTpaHsaeTtca
Ha NpaBOOTHOLWEeHKA, BO3HUKLWKNe ¢ 01.01.2019.
O6uwectBo «OpHeTO», BNagetowee 43 000 06bIK-
HoBeHHbIX akumin AO «KMTT1», ABnAeTcA opungunye-
CKMM NALIOM, 3apermcTpMpoBaHHbIM U BeAyLUM
[AeATeNnbHOCTb Ha TeppuTopumn BennkobputaHum
(MHOCTpPaHHOE rocynapcTBO 1 TePPUTOPUS, COBEp-
LuatoLee B OTHOLLIEHUN Poccuin, pOCCUMCKNX KOMMa-
HWUIA 1 rpaXJaH HeJpyKeCTBeHHble fenctaumsa). Bna-
ctaMmn BennkobputaHum nprHATHI HOPMaTUBHbIE
aKTbl, NO3BONALWME BBOAUTb OrPaHNYNTENIbHbIE
Mepbl B OTHOLIEHWN POCCUNCKUX IOPUANYECKUX
ML, OCYLLeCTBAAKLWNX AEeATENIbHOCTb B chepe
TPaHCMOPTA, a TaKXKe LUMPOKOTro Kpyra ApYyrux aul.
OTBeETUMK OCYLLECTBNAET AeATENbHOCTb B chepe
TpaHCnopTa 1 ABASETCA ONepaTopoOM MOPCKOro
TepMmuHana. CnegoBaTenbHO, MpefoCTaB/IeHNE UCT-
Ly AOKYMEHTOB 1 MHPOPMaLUN B COOTBETCTBUM
C TpeboBaHMAMN 3akoHa «O6 aKLMOHEPHbIX 00LLe-
CTBaAX» MOXKET NPUBECTMN K BBEAEHWNIO AOMONHUTENb-
HbIX MEP OrPaHNYNTESIbHOIO XapaKkTepa B OTHO-
weHum AO «<KMTTI» u (Mnmn) NHBIX N1, O KOTOPbIX
CTaHeT N3BECTHO 13 OKYMEHTOB OTBETUMKA.

Mo3nuyma cypa anennALUMOHHON MHCTAHLN

Cyn anennAuMOHHON MHCTaHLMM OCTaBWI »Kano-
6y 6e3 ynoBIeTBOPEHUS, a pPeLleHmre cya nepBo
WNHCTaAHUUN 6e3 N3MEHEHNS.

KommeHTapui

[leno BKIOUYEHO B XKypHas Mo MOPCKOMY MpaBy,
nockosibky O6LLeCcTBOM, MO AeATENbHOCTM KOTOPO-
ro MHOCTPaHHbIN akunoHep Tpebosan nHdopma-
LU0, ABNAETCA MOPCKON NOPT. DTOT GaKT NOPOX-
JaeT Bonpoc 06 yHMBEPCanbHOCTY BblCKa3aHHOM
Cyaamu nosnunm.

KommeHTapuin noctpoeH B popme OTBETOB
Ha TUMNWUYHbIEe BOMPOCHI, KOTOpble obpallatoT
Ha cebs BHMMaHNe purCTa.

1. JeicTBUTENbHO 1IN NO POCCUINCKOMY NpaBy
aKUVOHep MMeeT NpaBo Ha TOT 06bem nHpop-
Mauvu, KOTOpbIN ncTel, TpebyeT B HacToALLEM
pene?

OTBeT Ha NoCTaBMEHHbIN BONPOC clieayeT Nc-
KaTb B CT. 91 AKUMOHepHoro 3akoHa. O6bem npeno-

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

cTaBnAemon MHGOPMaLMM 3aBUCUT OT KONIMYECTBA
roNIOCYOLMX aKL I, MPUHAANIEKALLNX aKLMIOHEPY.

Jio6oW akLMOoHep nMeeT NPaBo Ha N3yYeHKe ro-
LOBOW Byxrantepckol OTYETHOCTU 1 ayAUTOPCKOrO
3aKJTIOYEHNA O HE, @ TaKXKe Ha U3yyeHKre NPOTOKO-
NOB 06X COBPaHUI, CNNCKOB apPUNNPOBaHHbBIX
1LY 1 3aKNl0YeHre peBM3nNoHHON Komuccnm (. 1
CT. 91 AKLUMOHEpPHOrOo 3aKoHa).

AKLMOHep, KOTOPOMY NpuHagnexut 6onee 1%
roNoCyLWMX aKLWIA, UMEeT MPaBo Ha MHGOPMaLMIO
O CAefIKax, Ha OTYeTbl OLEHLLNKOB, O4HAKO, ecnu
Y Hero meHee 25% ronocyoLmx akum, OH fOMXKeH
yKa3blBaTb AESIOBYIO Liefb, Pagy KOTOPOW Takas MH-
dopmauus Heobxoauma. B yacTHOCTI, ecnm akLymm
OynyT OTUyKAaTbCA U NPefoCTaBNATLCA B 3a510T,
WHTepec Kpeautopa y3Hatb 0 GMHAHCOBOM MOMO-
»eHum ObuiectBa onpasaaH (n. 2 cT. 91 AKunoHep-
HOro 3aKOHa).

O6LecTBO MOXeET OTKa3aTb B NpefocTaBieHnn
nHopMaLK He TONbKO, KOrfa akLMoHep He nmve-
eT NpaBa Ha UHPOPMaLUIo, HO 1 Korga MHbopma-
LMA 3anpalimBaeTca NOBTOPHO NMMbO pa3melleHa
Ha canTe.

Ha ocHoBaHuM cT. 91 AKLUMOHEPHOrO 3aKoHa
MO>KHO CZlenaTb BbIBOZ, UTO B JAHHOM CJlyyae akUu-
OHep, BnagetoLwmii 43 % ronocyowmx akLmnin, umeet
npaBo Ha MHbOPMaLMIO, KOTOPYIO OH 3anpoCun
y ObuiectBa. COMHeHMe BbI3blBAeT €ro Npaso no-
Ny4ynTb MHPOPMALMIO O GAaHKOBCKMX cyeTax (n. 4-5
13 MO3nLMK UCTLA).

2. Kacaetca nu BbicKasaHHas cyjom nosnyumsa
Tpe6oBaHNA NIO6Oro MHOCTPAHHOIO aKLMOHe-
pa vnn oHa Bbi3BaHa cneynpurikon aeaTenbHO-
CTVN OTBETUYMKa — onepalum B MOPCKOM nopre?
MNHaue roBops, yHuBepcanbHa Ay Nnosnuma cyaa
06 oTKase B npegoctaBiaeHun nHpopmavumn
MHOCTPaHHOMY aKLMOHepy?

MNepBoe BNevyaTneHne TakoBO, YTO pelleHne
Ccyfa He MoXeT ObITb YHMBEpCaNnbHbIM ANA BCeX
WHOCTPAHHbIX aKLMIOHEPOB.

Cyn cTpouT CBOM MOTMBbI HA TOM OCHOBAHWN,
yto O6LIecTBO ABNAETCA OMNEepaTopoM MOPCKO-
ro TepmMuHana, 1 Tak Ha3blBaemoe CaHKLMOHHOe
poccuickoe 3akoHoAaTeNnbCTBO 3anpeLlaeT pac-
KpbITe MHOPMALIMN O ero AeATENbHOCTM NNLAM,
NPONCXOAALLMM U3 CTPAH, BHECEHHbIX B NepeyeHb
Heppy»kecTBeHHbIX. Cya NPAMO NMLLET, YTO B COOT-
BeTcTBUY C [NoctaHoBneHnem lMpaBuTtenbcTea PO
oT1 12.03.2022 N2 351 O6LecTBO BrpaBe OTKa3aTbCs
OT NpefocTaBneHna nHGopMaLm B COOTBETCTBUM
¢ TpeboBaHUAMUN AKLIMOHEPHOrO 3aKOHa B Cllyyae,
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ecnv npefocTaBeHne COOTBETCTBYOWEN NHGOP-
Mauuun npreegeT (MOXKeT NPUBECTU) K BBEAEHUIO
Mep OrpaHNUYUTENBHOrO XapakTepa B OTHOLLIEHUN
SMUTEHTa 1 (MNN) MHBbIX NKL, B TOM YMCNE K BBe-
[EHUNI0 HOBbIX Mep OrpaHNUYNTENIbHOrO XapakTepa
B OTHOLLUEHUM NINLQA, O KOTOPOM SMUTEHTOM Npeso-
cTaBnaeTca MHopmauus.

AKUMOHep nmeeT NpaBo Ha UHGOPMaLKID, KOTO-
pas KacaeTca GUHAHCOBOW 1 TOPrOBOW AeATENbHO-
ctr Obuiecta. CIOXKHO NPeACTaBUTb, Kak PacKpbl-
TUe CBeeHWN O KOHTpareHTax unm o prHaHCOBbIX
obopoTax ObLectBa NOCNocobCcTBYET NPUHATUIO
HOBbIX OrPaHMUYNTENbHBIX Mep (caHKuui). MNMocTa-
HoBneHwue Mpasutenbctea PO o1 12.03.2022 N2 351
N MOTUBbI cyfebHOoro peweHnsa OyaTO NPUHATLI
Ha BCAKMI cnyyait, YToObl akLMOHEep He Y3Han Hu-
Kakol nHpopmauum o geatenbHoctn ObLecTBa.
KaK TonbKo Mbl flonyCcKaem, YTo no3uuma chopmy-
NMpoBaHa «Ha BCAKUI Clyyvaii», oHa nprobpeTtaeT
YHVBEpCanbHbI XapaKTep.

3Ty MbIC/Ib MOXHO CHOPMYNMpPOBaTb NHaYe.
lpammaTuecKoe ToNIKoBaHMe Kak [ocTaHoBNEeHMA
Mpasutenbcta PO ot 12.03.2022 N2 351, TaK 11 KOM-
MEHTUPYEMOTO peLIeHNs HaTalKMBaEeT Ha BbIBOL,
YTO MO3MLMA HE HOCUT YHUBEPCAJIbHBIN XapaKTep,
a 6bl1a NpYIMEHEHA B KOHKPETHOM [efle TONbKO
notomy, uto ObLecTBO ABNAETCA ONepaTopom
MOpCKoro TepmuHana. OfHako Teneonoruyeckoe
TOJIKOBAHMe MPUBOAUT K APYroMy BbiBOAY: LieNb
CaHKLUMOHHOro 3aKOHOAATeNbCTBA B TOM UmncCrie
N B TOM, YTOObI He 6bINN N3BECTHbI KOHTPAreHTbl
Ob6uwecTBa 1 coBepliaemble OOLLECTBOM CAENKN.
3HaunT, C TOUKM 3peHUs Lienn nioboe akLMoHepHoe
06L1ecTBO BNpaBe OTKa3aTb B NPefoCTaBNEHNN UH-
dbopmMaumm NHOCTPaHHOMY aKLMOHEepPY N3 Heppy-
XeCTBEHHOW CTPaHbl, YTOObI OH He y3Has O KOHTp-
areHTax ObuecTsa.

Teneonornyeckoe TonkoBaHWe, Kak MNpaBuso,
npeBanupyeT Hag rpaMmaTNYeCcKM TONIKOBaHNEM,
NMo3TOMy OTKa3 B NpefocTaBneHnn nHdopmayum
WNHOCTPAHHOMY aKLIMOHEPY HOCUT YHMUBEPCANbHbIN
Xapakrep.

AKumoHep TpebyeT nHdopmaumto ot ObLecTsa
pagun KOHTpoNsA Hafj ero meHedxkepamu. Mo poc-
CUNCKOMY MpaBy, KOrAa MeHeKepbl AeNCTBYIOT
Hego6POCOBECTHO 1 HEPA3YMHO, aKLMOHEP MMeeT
npaso ocnapwveath caenku Oblectsa 1 TpeboBaTb
B3blCKaHMA YObITKOB C MeHe[xepoB B nonb3y 06-
wecta. OrpaHMyYeHMs Ha NofyYeHns MHGOPMaLK
NINLLAIOT aKLMOHepa BO3MOXKHOCTEN KOHTPONNPO-
BaTb MeHe[XepoB U 3awmwatb O6WwecTBO OT UX
BO3MOXHbIX HELOOPOCOBECTHbIX USI HEPA3YMHbIX
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JencTeuin. Tak, He 3HaA O KOHTPareHTe, C KOTOPbIM
OOLLecTBO COBEPLUMIIO CAENIKY, AKLMOHEP HE CMO-
XKeT NpeabaBUTb UCK 06 ee ocnaprBaHUK, Tak Kak
eMy Hen3BecTeH OTBeTUMK. HrKakol fokasaTenb-
cTBeHHOU 6a3bl AnA 3awmtbl ObwecTsa y akuu-
OHepa HeT, Korga eMy OTKa3blBaloT B NMOJyUYEHUN
NHbopMauun.

MckntoueHnem 13 MpayHOro NporHo3a o 3akpbi-
TOCTV MHPOPMaLMK O AEATENIbHOCTU POCCUNCKIX
IOPUANYECKNX NNL, AN MHOCTPAHHbIX akLMOHEPOB
(Y4aCTHMKOB) ABNAETCA AEATENIbHOCTb NYGNYHBIX
AKLMOHEpPHbIX 06LecTB, KOTOPbIe B CUIY 3aKOHa
06A3aHbl Ha caliTe B OTKPbLITOM AOCTYMe pa3mMelLaTb
YyacTb MHPOpPMaLUKMKM O CBOEN AeATeNbHOCTU U dU-
HaHCOBbIX 060pOTax.

3. Hey»kenu goBepeHHOCTb 6e3 neuaTu CBU-
AeTenbCTBYeT 06 OTCYTCTBUM NOJIHOMOUUI KOPU-
CTa Mo npepAcTaB/eHNI0 MHTEpPecoB B cyae?

Mo penam c yyactvem MHOCTPAHHbIX L, 13-
no6neHHbIM BO3paXKeHeM npoLieccyasbHbIX On-
NMOHEHTOB ABNAETCA AOBOJ 06 OTCYTCTBMM MOJTHO-
MOUMIA.

Bbinncka 13 TOprosor nanatbl UKW OT peru-
CTpaTopa BO MHOMMX CTPaHax OT/INYaeTca oT Co-
OTBETCTBYIOLEro aHanora B Poccun. Bo MHormx
BbINMCKax HeT nHbopmaumm o gupeKkTope, Ha-
npumep, B “Certificate of Incorporation” Takon
MHPOPMALIMN HET, MO3TOMY POCCUNCKME OPUCTDI
no6aT gosop 06 OTCYTCTBUM NMOSIHOMOYMNA. B Ta-
KUX ciydaax MOXXHO npepctaButb “Certificate of
Incumbency’, roe nHbopmauma o frupeKTope, Kak
NpaBuUSio, OTPaXKeHa.

OpHako HeKOTOpble POCCUNCKME HOPUCTDI
1 B 3TOM CJlyyae npeanonaratot, YTo ANPEKTOPOB
MO>ET ObITb HECKONBbKO 1 HEOOXOAUMO NpenocTa-
BWTb YCTaB lopuanyeckoro nuua. bygro B “Certifi-
cate of Incumbency” npu Hanuuun aByX BMpPEKTO-
poB He 6bla 6bl OTpaXkeHa MHOPMaLUA.

B naHHOM fene npoveccyasnbHblil ONMOHEHT OT-
NINYMIICA HE MEHbLUMM GOPMANN3MOM W HacTarBan
Ha OTCYTCTBUM MOJSIHOMOYUI, KOTAa Ha JOBEpPEeH-
HOCTU HEeT nevaTu.

B xopne pedopmbl rparkgaHCKOro 3akoHoaTenb-
ctBa 13 [K PO 6b1n10 MCKNOUEHO NONOMXKEHME O Ne-
yatun. 3HauuT, ATK PO cnenyeT npumeHATb yepes
npusmy K PO. MNeyatb He Hy»kHa. Cyn nepBon UH-
CTaHLMN He CTan BblCKa3blBaTbCA MO JOBOAY OTBET-
yriKa 06 OTCYTCTBUM MNOSIHOMOYMI U HE COrNacUmCs
C [OBOZOM MPO neyvaTb, Tak Kak B MCKe OTKa3aHo
1 OH He ocTaBneH 6e3 pacCMOTPEHMS, Kak 3To 6bI1o
6bl NPY OTCYTCTBUMN NOSTHOMOYNIA.



4. imen nn npaBo CyA OTKa3aTb B MCKe Ha OC-
HOBaHMV CaHKLIMOHHOrO 3aKOHOAaTeNnbCTBa,
HECMOTPSA Ha TO, YTO OTBETUUK CCbIIasICA TONbKO
Ha OTCYTCTBME NOIHOMOUUI Yy NpepAcTaBUTeNA
ncrua?

Kak cnegyeT n3 cynebHOro akTa, OTBETUYUK 3asB-
NAN TONIbKO 06 OTCYTCTBUM Y NPeACTaBUTeNA UCTLA
NOSIHOMOYMI MO BeeHuIo Aena. He AcHO, ccbinanca
NN OTBETUMK Ha CAHKLMOHHOE 3aKOHOAATENbCTBO.

OpHako npaBoBas KBanndrkauma cnopa Bos-
NOXeEHa Ha cyg, 1 NpMMeHeHne CyAOM 3aKOoHOoAa-
TENbCTBA, HA KOTOPOE He CCbINaNMCb CTOPOHbI, J0-
nycTUMO.

5. Ecnm cyp KaccauMoOHHOW MHCTaHLUM OT-
MEHUT pelleHne cyAa NnepBoil UHCTaHLMN 1 no-
CTaHOBNEHMeE anennAaALNOHHOro cyAa, HacCKosb-

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

KO BEpPOATHO NMOBTOPEHME No3unuumy o6 oTkase
npepocTaBUTb MHGOPMaLMIO NO Apyrum genam?

KoMMeHT/pyemoe feno OCHOBAHO Ha OrpaHuye-
HUAX B NpeaocTaBneHnn MHGOPMaLMKN MHOCTPAH-
HbIM IL,aM, BBEAEHHbIX CAaHKLMIOHHbIM 3aKOHOa-
TenbctBOM. Cyfbl OyKBasibHO NPVMEHUIN 3TO 3a-
KOHofaTenbCcTBO. BepoATHOCTb OTMEHbI CyAe6HbIX
AKTOB B KaCCaLIMOHHOWM UHCTaHLUWN HU3Kas.

OpnHako, ecnu cynebHble akTbl BCe Xe 6yayT
OTMEHEHbI, TO NOBTOPEHME NO3MLUM NO OTKa3y
B npepocTaBiieHy nHGopmaumm Cyaqom nepson
MHCTaHUuK Bbicoka. Cya nepBON MHCTaHUMK ona-
CaeTCA NPUHMMATb peLleHNs NPOTUB rOCYAAPCTBa,
1, Kakas 6bl HX 6bl1a NO3MLMA APYIMX UHCTaHLUK,
WNMeHHO NnepBas MHCTaHUMA Hanborsee WeneTuibHa
B OXpaHe MHTepecoB rocyfapcTBa B HacTosALlee
Bpems. =
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Information on Seaport Operations
is Closed to Foreign Shareholders

Commentary to the Judgment of the Commercial Court of Kaliningrad Oblast dd 16 May
2022 N2 A21-12303/2021. ORNETO PARTNERS v. Kaliningrad Commercial Seaport

Russian court refused to provide information to a shareholder owning 43% of the voting shares of the
Russian joint-stock company Kaliningrad Commercial Seaport because the claimant was a UK resident.
The UK authorities have adopted regulations allowing the imposition of restrictive measures on Russian
entities operating in the transport sector and a wide range of others. The defendant carries on activities
in the field of transport and is the operator of a marine terminal, therefore, the provision of documents
and information to the plaintiff in accordance with the requirements of the Joint Stock Companies Act
may lead to the introduction of new restrictive measures against the Port and/or other persons, of which
the plaintiff learns from the documents of the defendant.

Facts

On 24.12.2020 ORNETO PARTNERS Limited Part-
nership purchased shares of Joint Stock Company
“Kaliningrad Commercial Sea Port” (hereinafter -
JSC“KCSP”) in amount of 43 000 ordinary voting
shares (43% of votes). A record on the transfer of
rights to the shares was made on 02.03.2021, as
follows from the depo account statement.

On 13.08.2021 ORNETO PARTNERS Limited Part-
nership sent a request about information to JSC
“KCSP’, which was left without satisfaction.

ORNETO PARTNERS Limited Partnership brought
a claim against JSC“KCSP” and required the follow-
ing information.

1. Balance sheet for the 2021.

2. Statements of accounts receivable of the
Company.

3. Statements of accounts payable of the Com-
pany.
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4. Statements issued by the tax authorities re-
garding the Company’s open and closed bank ac-
counts.

5. Statements of all bank accounts for the
2021.

6. Annual financial statements and the auditor’s
report thereon.

7. Contracts on the purchase and sale of real
estate for 2021.

8. Lease contracts for 2021.

9. Currently executable lease contracts.

10. Contracts and unilateral transactions for the
2021, which are major transactions and (or) related
party transactions.

11. Contracts for 2021 entered into to secure
obligations (independent guarantees, sureties,
pledges and others).

12.Valid loan and credit agreements.

13. Other contracts for 2021.



14. Contracts currently being executed for which
the price exceeds RUR 1,000,000.

15. Protocols of decisions of the Company’s
Board of Directors for 2021.

16. Company internal documents regulating the
activities of the Company's bodies.

17. Protocols of decisions taken by the Compa-
ny’s general meetings of shareholders.

18. Report of the Internal Audit Commission
(internal auditor) of the Company.

19. Notices of shareholders’ agreements.

20. Full auditor’s reports.

21. Information on immovable property owned
or owned by JSC“KCSP”in 2021.

22. Information on the Company’s fixed assets
as of 12.08.2021.

23. Reports from appraisers on the evaluation
of property, in respect of which the Company has
conducted transactions in 2021 which are major
transactions and (or) interested-party transactions.

24. Lists of the Company’s affiliates.

The plaintiff also requested that the defendant
should be ordered to pay astrente in the amount
of 50,000 roubles per day from the first day of the
non-enforcement of the judgment until the judg-
ment would be enforced.

Claimant’s arguments

According to the Article 91 of Federal Law
No. 208-FZ of 26 December 1995 on Joint-Stock
Companies, a shareholder with 43% of the voting
shares has the right to the required information
about the company’s activities.

Defendant’s arguments

The court must dismiss the claim on the basis
of Article 148 § 1 (7) of the Code of Arbitraz Pro-
cedure of the Russian Federation. Article 148 § 1
of the Code of Arbitraz Procedure as the power of
attorney was signed by an unauthorised person.
Namely, the power of attorney was not under the
deed as it required under Article 61 § 5 of the Code
of Arbitraz Procedure.

Judgment of the court of first instance

The court rejected the claim and gave the fol-
lowing reasons for its decision.

At the end of February and beginning of March
2022, the UK adopted restrictive (political and eco-
nomic) measures against the Russian Federation,
Russian legal entities and individuals. In particu-
lar, the Sanctions and Anti-Money Laundering Act

Il. REVIEW OF RUSSIAN CASE LAW

2018 was amended on 10.02.2022. Prior to this, the
sanctions regime against the Russian Federation
allowed the British government to impose restric-
tions on those directly involved in destabilising,
undermining or threatening Ukraine’s territorial
integrity, sovereignty or independence. With the
adoption of the amendments, the criteria for de-
fining these individuals and legal entities has been
significantly expanded. The new regulations allow
for the adoption of restrictions against business-
es in strategic sectors of Russia. According to the
amendments of 10.02.2022, they include compa-
nies in the military, chemical industry, transport,
finance and energy sectors. JSC“KCSP”is a marine
terminal operator and operates in the field of trans-
port.

Decree of the RF President dated 28.02.2022
Ne 79 «On Application of Special Economic Mea-
sures in Relation to Unfriendly Actions of the United
States of America and Associated Foreign States
and International Organizations» was issued. Based
on this Decree Government of the Russian Feder-
ation made a Resolution dated 05.03.2022 N2 430
and classifies Great Britain as a foreign country
which carry out unfriendly acts against Russia,
Russian legal entities and citizens. Resolution of
the Government of the Russian Federation dated
12.03.2022 N2 351 «On peculiarities of disclosure
and provision of information in 2022...» established
that Russian joint stock companies have the right
to refuse to provide information in accordance with
requirements of the Federal Law “On Joint-Stock
Companies” if providing the relevant information
would (could) lead to introducing restrictive mea-
sures against the issuer and (or) other persons,
including introducing new restrictive measures.
This rule shall apply to legal relations arising from
01.01.2019.

The Orneto Company, which owns 43,000 ordi-
nary shares in JSC"KCSP”, is a legal entity registered
and operating in the United Kingdom (a foreign
state and territory committing unfriendly acts in re-
lation to Russia, Russian legal entities and citizens).
The UK authorities have adopted regulations allow-
ing the imposition of restrictive measures against
Russian legal entities carrying out activities in the
field of transport, as well as a wide range of oth-
er persons. The defendant is active in the field of
transport and is the operator of a marine terminal.
Consequently, the provision to the claimant the
documents and information as required by the
Joint-Stock Companies Act may lead to the impo-
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sition of additional restrictive measures against JSC
“KCSP”and/or other persons as will become known
from the defendant’s documents.

Position of the court of appeal
This appeal will be heard on August 24, 2022.

Commentary

The commentary to the case is included in the
Maritime Law Journal because the company about
whose activities the foreign shareholder sought
information was a seaport. This fact raises the ques-
tion of the universality of the position expressed
by the courts.

The commentary is structured as answers to
typical questions that draw attention of a lawyer.

1. Is it true that under Russian law a share-
holder entitled to the information that the plain-
tiff is claiming in the present case?

The answer to this question is to be found in
Article 91 of the Joint Stock Company Act. The
amount of information to be provided depends
on the number of voting shares held by the share-
holder.

Any shareholder has the right to examine the
annual accounts and the auditor’s report thereon,
as well as the protocols of general meetings, lists of
affiliated persons and the opinion of the auditing
committee (Article 91(1) of the Joint-Stock Com-
pany Act).

A shareholder who owns more than 1% of the
voting shares is entitled to information on transac-
tions and valuation reports, but if he has less than
25% of the voting shares he must state the business
purpose for which such information is needed. In
particular, if the shares are to be selled or pledged,
the creditor’s interest in knowing the financial po-
sition of the company is justified (Article 91(2) of
the Joint-Stock Company Act).

The company may refuse to provide information
not only when the shareholder is not entitled to
the information according to the already named
rules, but also when the information is requested
repeatedly or posted on the website.

According to the Article 91 of the Joint-Stock
Company Act, it could be concluded that in this
case a shareholder, who owns 43% of the voting
shares, has the right to the information he has re-
quested from the company. What is questionable
is his right to obtain information on bank accounts
(paras. 4-5 of the claimant position).
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2. Does the position expressed by the court
relate to any foreign shareholder’s claim or is
it caused by the specific nature of the defen-
dant’s business - the seaport operation? In oth-
er words, is the court’s position of refusing to
provide information to a foreign shareholder
universal?

The first impression is that this judgment cannot
be universal for all foreign shareholders.

The court bases its reasoning on the fact that
the company is a marine terminal operator, and
the so-called Russian sanctions legislation pro-
hibits disclosure of information on its activities
to persons originating from countries on the list
of unfriendly countries. The Court explicitly writes
that according to the Decree of the Russian Gov-
ernment dated 12.03.2022 N2 351 the company
has the right to refuse to provide information in
accordance with the requirements of the Joint-
Stock Law if providing the relevant information
will (may) lead to the introduction of restrictive
measures against the issuer and (or) other per-
sons, including the introduction of new restrictive
measures against the person about whom the
issuer provides information.

The shareholder has a right to information that
concerns the company’s financial and trading activ-
ities. It is difficult to imagine how the disclosure of
information about the company’s counterparties or
financial turnover would contribute to the adoption
of new restrictive measures (sanctions). Decree of
the Russian Government dated 12.03.2022 N2 351
and the reasons of this judgements seems to be
adopted just for case, so that the shareholder does
not find out any information about the activities of
the sea port. Once we assume that the position is
formulated “just in case’, it becomes universal.

This idea could be formulated in another way.
A grammatical interpretation of both Decree of the
Russian Government dated 12.03.2022 N2 351 and
this judgement leads to the conclusion that the
position is not universal but was applied in a par-
ticular case only because the company is a marine
terminal operator. However, a teleological interpre-
tation leads to a different conclusion: the purpose
of the sanctions law is also to keep the company’s
counterparties and the transactions carried out by
the company unknown. So, in terms of purpose
any joint stock company has the right to refuse to
provide information to a foreign shareholder from
a unfriendly country so that he does not find out
about the company’s counterparties.



The teleological interpretation tends to prevail
over the grammatical interpretation, so the refusal
to provide information to a foreign shareholder
seems to be universal.

A shareholder demands information from
a company for the sake of control over its manag-
ers. Under Russian law, when managers act in bad
faith or in an unreasonable manner, the sharehold-
er has the right to sue against the company’s trans-
actions and to claim damages from the managers
in favour of the company. Restrictions on obtaining
information deprive the shareholder of the ability
to control managers and protect the company from
their possible unfair or unreasonable actions. For
example, without knowing the counterparty with
whom the company has entered into a transaction,
the shareholder will not be able to sue, because he
does not know the defendant. The shareholder has
no evidential basis to defend the company when
he is denied in information.

An exception from the gloomy prognosis about
the closed nature of information about the activi-
ties of Russian legal entities for foreign shareholders
(participants) is the activities of public joint stock
companies, which are required by law to post infor-
mation about their activities and financial turnover
on a publicly accessible website.

3. Does a power of attorney without a seal
means that there is no authority for a lawyer to
represent his client in a court?

In cases with participation of foreign persons
in Russian court hearings, a favourite objection of
procedural opponents is the argument of lack of
authority of a lawyer.

Usually, the extract from the Chamber of com-
merce or Registrar in many countries differs from its
Russian counterpart. Many extracts do not contain
information about the director, for example, there
is no such information in the Certificate of Incor-
poration, so Russian lawyers enjoy the argument
about lack of authority. In such cases, a Certificate
of Incumbency can be presented, where the infor-
mation about the director is usually reflected.

However, some Russian lawyers also suggested
that there may be more than one director and that
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the Articles of association of the legal entity should
be provided. As if the Certificate of Incumbency
would not show if there were two directors.

In this case the procedural opponent was no
less formalistic and insisted on the lack of authority
when there was no seal on the power of attorney.

During the reform of civil law legislation in
Russian in 2014, the provision about the seal was
removed from the Civil Code. Therefore, the Arbi-
trazh Procedural Code of Russia should be applied
through the prism of the Civil Code. The seal is un-
necessary.

In this case the court did not take into the ac-
count the defendant’s absence of authority argu-
ment and did not accept the seal argument be-
cause the claim was dismissed and was not aban-
doned as it would have been if there had been no
authority.

4. Has the court an authority to dismiss the
claim according to the sanction’s legislation, al-
though the defendant referred only to the lack
of authority of the plaintiff’s representative?

As it appears from the judgement the defendant
argued only that the plaintiff's representative had
no authority. It was not clear whether the defen-
dant had referred to the sanction legislation.

However, the legal qualification of the dispute
rests to the court. It means that the court chose
what legislation to use and to what rules refers. So
according to Russian procedural rules its ordinary
situation, when judge used the law, on which the
parties didn't referred.

5. If the courts of appeal or cassation change
the decision of the court of first instant, how
likely is it that the position of refusing to pro-
vide information will be repeated?

Regardless of the position of the court of appeal
or the court of cassation, the practice of the courts
of first instance in refusing to provide information
to a foreign shareholder seems likely. The court of
first instance is wary of deciding against the state
and whatever the position of the other instances,
it is the first instance that is most sensitive in pro-
tecting the state’s interests at present. =
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[II. CTATbW

Mapua EpoxoBa,

KaHAMAAT IPUANYECKNX HayK,
KoHcynbTaHT NAVICUS.LAW

bynat Kapumos,
topuct NAVICUS.LAW

HaunoHannsauma cyaHa
NoA MHOCTPAHHbIM (bnharom
KaK HeBbIroa4HaA mepa

B cmamee paccmampusaemca npobsema HAYUOHAIU3AUUU UHOCMPAHHbLIX MOPCKUX Cyd08 8 xo0e
B0€HHO20 KOH(IUKMAa 8 YKpauHe. ABmopsl oyeHuU8arom HayuoHaausayuto 6e3 oeHexxHol KomneHca-
Yuu u He no pewieHUto Cyda KaK npomugonpasHyto U HUKOMY He 8bl200HYt0 akyuto. [Jeno 8 mom, ymo
no 8cemy Mupy MopcKue Cyda peucmpupyomcs 8 peecmpax, Komopele, Kak npasusio, 6e0ym nopmei,
U pe2ucmpayus Cyxum yc08uem 3Kcnlyyamayuu cyoos no ecemy mupy. [Ipu He3akoHHOU HayuoHanu-
3ayuu U3MeHUMb 3aNUck O CyoHe 8 UHOCMPAHHOM peecmpe HeBO3MOXHO, U, KAK C/1e0cmaue, MOpCKoe
CyOHO He cMoXem 8bIimu U3 Nopma HU 8 0OHOM 20cydapcmae, OHO byoem mam apecmosaHo. JKc-
nJlyamuposame No HA3HAYEHUIO He3AKOHHO HAUUOHAIU3UPOBAHHbIE MOPCKUE Cy0a 8 CO8peMeHHOM
MUpe HeB803MOXHO.

Knroyeseie cnosa: HayUOHaNU3ayusa MoOpPCKo20 Mop208020 CyOHA, U3MeHeHUe 3anucu 8 peecmpe 0 Mop-
CKOM CyOHe, 2yMaHumapHsili Kopuoop 071 8bIX00d UHOCMPAHHbBIX MOPCKUX Cy008.

1. MocTaHoBKa npo6nembi
0 HaLMoHanNn3sauum MOpCKNX CyaoB

BoeHHbu?l KOHONMKT B YKpauHe 3aTpoHyn Bce
chepbl yenioBeyeckom xun3Hu. Toprosoe mo-
pennaBaHue He OCTanoCh B CTOPOHe. B aBaguaTbix
uncnax peBpana HeKOTopble MOPCKME CyAa 3alunu
B nopTbl Mapuynona n Hnkonaesa 1 4o HacToA-

%4

Lero BpeMeHun He MOryT OTTyAa BbITU. Bnactu
NoHeukon HapogHon Pecnybnuku (nanee — 1HP)
NPVHANN pelleHna o HauoHannsaymm 6e3 Kom-
neHcaumn cyaoB, OrnepaTopoMm KOTOPbIX ABAOTCA
YKpauHCKne opraHusaumu. B ceoto ouepepb Bnactu
YKpauHbl IPUHANW pelleHne 0 HauuoHanmsaymm
6e3 KomneHcaLuMmn cyaoB, onepatopamMmm KOTOPbIX
ABNAITCA POCCUNCKME OpPraHm3aLnm.



fAlBnaeTca nn 31a Mepa AeNCTBUTENIbHO BbIrOa-
HOW KOHONMUKTYOWMM cTopoHam? MNMpoaHanusu-
pyem cutyauuio.

2. UnniocTpauna npo6nembl ncropuen
MopcKoro cygHa Blue Star |

[na HarnagHoCTV NpounncTpupyem Npodnemy
Ha npumepe.

23 dpeBpana 2022 roga mopckoe cyaHo Blue Star |,
IMO N2 9375159, dnar - lNaHama, 3awwno B nopt Ma-
puynonsa ana norpy3skn Ha 6opt metanna. CygHo
npuHagnexut komnaHum Blue Star Marine Co. LTD,
3aperncTprMpoBaHHON B rocygapcTee benus.

24 ¢eBpana 2022 roga BoopykeHHble cusbl
Poccum o6bABUAN 0 3anpeTe nepeaBuXKeHna cy-
0B B A30BCKOM Mope. B npoTnBHOM Cnyyae cygHo
paccMaTprBaeTCA Kak TePPOPUCTAYECKOE Y MOXKET
6bITb YHNUTOMXEHO POCCUNCKUM GIOTOM.

CypnHo HaxoauTca B nopTy Mapuynonsa oo cnx
nop, HeCcMoTpA Ha To, uTo 25 anpena 2022 ropa
Boopy»keHHble cunbl Poccm 06bABMAN 06 ouncT-
Ke akBaTopuun A30BCKOro MOpA 1 CO3JaHUN ryma-
HUTaPHbIX KOPUAOPOB AJ1A BbIXOAA WHOCTPAHHbIX
CynoB.

Ob6palyeHnsa cobcTBeHHMKa CyiHa B OpraHbl
Bnactn Poccnn He npuBenu K Bbixogy cyaHa. ML
Poccum n MnHo60poHbl Poccn Ha obpalueHns
COOCTBEHHMKA OTBETU/N, YTO BOMPOC HE HAXOAUTCA
B UX KomneTeHuuun. Bnactu JHP coobumnm o Hauu-
OoHanu3auun cygHa 6e3 komneHcaunn. CobcTeH-
HUK cygHa nonayuun nucbmo us MWL OHP ot 27
nioHA 2022 r. N© 09-41/1647, B KOTOPOM YyKa3aHo,
yTO cornacHo lMoctaHoBneHuto flocyaapcTBEHHOro
KomuTeTa 06opoHbl [loHeukol HapoaHo Pecny-
6nmKm oT 23.05.2022 N2 78 «O npuHyguUTenbHOM
N3bATMM C OOpaLLeHMEM B FOCYAAPCTBEHHYIO CO6-
CTBEHHOCTb OOBEKTOB ABMXUMOTO VIMYLLECTBAY,
OCyLLeCcTBIeHO NpUHYAnTeNnbHOe n3batne CygHa
c obpalLeHreM ero B rocyapCcTBeHHY cobCcTBEH-
HOCTb 6e3 KOMMNeHcaL M CO6CTBEHHIKY CTOUMOCTM.

Blue Star | - He eMHCTBEHHOE NHOCTPaHHOE
CYAHO, KOTOPOE A0 CKX MOP HaxoamTca B nopTy Ma-
puynons. Mo coctoaHuio Ha 24 deBpana Tam Ha-
XOANNOCh WeCTb MHOCTPAHHbIX CyAOB. Ha AaHHbIN
MOMEHT C YBEPEHHOCTbIO MOXHO CKa3aTb, YTO INLLIb
OAHO NHOCTPAHHOE CYAHO MOKMHYNO MNOPT — 3TO Ty-
peLkoe cyaHo «A30B KoHKkopa». K Bbixogy 13 nopTa
TaK»Ke rOTOBUTCA WU, BEPOATHO, BbILLIO Ha AHAX
cyaHo «LlapeBHa» nog 6onrapckum ¢narom. Cob-
CTBEHHVKOM 3TOro CyAHa ABNAETCA UTaNbAHCKanA
KomnaHus. Boixog cyaHa «LlapeBHa» Havan opra-
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HM30BbIBATHCA TOJIbKO NOC/IE MPAMOro o6pallyeHus
Bnacten Mtanum K Poccum n Bnactam HP. Bo Bcex
CNyyasax POCCUICKIME BNACTM YKa3blBanu, YTO KaKmXx-
nn6o bopManbHbIX OrpaHNYeHNn aa Bbixoda Cy-
ZoB 13 nopta Mapuynona co ctopoHbl Poccun HeT'.
l'yMaHUTapHble KOPUAOPbI OPraHN30BaHbI, 3aX0[
1 BbIXOA B MOPT Pa3MMHMPOBaHbI. [pnymHblI HEBO3-
MO>KHOCTM BbIXOZa 13 NOpTa Ha3bIBannCb pa3Hble —
OT HeoOXOAMMOCTY PEMOHTA CYA0B A0 OTCYTCTBUSA
KaKNX-Mbo Mep CO CTOPOHbI rocyAapcTB-¢piaros
3aCTPABLUMX CYAOB.

31 man 2022 roga rnasa JHP o6basun o cospa-
Hun B Pecnybnuke Toprosoro ¢pnota. ictouHrkom
TAaKOro CTpemMUTEeNbHOrO co3faHna GpoTa cTanu
Te camble MHOCTPaHHbIe CYAa, KOTOpble 3aCTpAIn
B nopty 24 deBpans 2022 r. Yem 060CcHOBaHO Takoe
peweHwue Bnacten OHP ckasatb cnoxkHO. OfgHako
ACHO ofHO — cygHo asnaetca ana OHP n Poccun
6pemeHem, a He akTBOM. OHO MOMNPOCTY He CMO-
MKeT SKCMTyaTUpPOBaTbCA NO Ha3HAYeHUIo, @ MEeH-
HO — AnA NepeBO3KU rPy30B MO MOPIO U3 OJHOTO
rocygapcTsa B Apyroe.

3. MpaBoBas oLeHKa cuTyaumm
O HaLUMOoHaNM3aLUmn Kak He3aKoOHHOWN
C TOYKIN 3peHunA 3akoHopatenbcrTea [1HP

MpaxpaHcknin kopgekc AHP (ganee — T'K AHP) Tak
e, KaK 1 pOCCUINCKOe 3aKOHOAATeNbCTBO, OTHOCUT
MOPCKME Cyfa K HefIBUXMMOMY nMyLecTBy. O6 3Tom
npAMo yKasaHo B ctatbe 166 'K JHP. CornacHo cTa-
Tbe 167 'K IHP npaBo co6cTBEHHOCTY (€r0 BO3HUK-
HOBEHWe, Nepexoa 1 NPeKpaLLeHre) NoaneXxar rocy-
LapCTBEHHON pernctpaumu. [MpaBo coOCTBEHHOCTU
Ha HefBVXNMOE NMYLLECTBO BO3HMKAET C MOMEHTA
perncrpauumv npasa B COOTBETCTBYIOLLEM peecTpe
(n. 2 ct. 9 TK IHP). CBegeHuA, cogepkalumecs B pe-
eCcTpe, ABNATCA 06L1eJOCTYMHbIMU.

CnepoBatenbHo, Bnactn [JHP gonxHbl BecTn
peecTp MOPCKMX CYAOB, KOTOPbIA B HacToAllee
BpemaA He BegetcA. BHectn CygHo B peectp mop-
CKMX CYAOB, KOTOpbI BefeTca Poccninckon Oepe-
pauuein, HeBO3MOXKHO, NOCKOJIbKY A1 3TOro no-
TpebyeTca ncknioveHre CynHa 13 peecTpa CyoB
B rocyfapcTBe perucrtpaumm (B cinyyae C cyaom
Blue Star | - B lNaHame). B pe3ynbrate 6e3 3anuvcu

' Yzpgemup Opuii. loHeuKknii ot KpageHbix Kopabnei.
Kak noBnuset Ha nepeBo3Kn B YepHOM Mope 3axBaT Poc-
cvei cygoB HelTpanbHbIx cTpaH. https://forbes.ua/ru/
inside/donetskiy-flot-kradennykh-korabley-kak-povliyaet-
na-perevozki-v-chernom-more-zakhvat-rossiey-sudov-
neytralnykh-stran-20062022-6686
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B peectpe CyHO He CMOXET BblTW 13 NOPTa HW 04-
HOrO MHOCTPAHHOIO FOCYAAPCTBA. Y paKTUYeckoro
cypoBnagenbua He 6yneT 3aKOHHbIX OCHOBaHUI
Ha sKkcnnyaTtauumio cyaHa. OHO He HaXOAMTCA HU B
€ro Co6CTBEHHOCTH, TaK KaK MPaBO COOCTBEHHOCTU
He BO3HUKJ10 10 MOMEHTA ero perncTpaLmm B pee-
CTpe, HM B apeHfe, Tak Kak gorosop apeHabl CygHa
He 3aKvanca.

CyZHO He CMOXKeT SKCMIyaTMpOBaTbCA B CUNY
TOro, YTO Ha HeM ByayT OTCYTCTBOBaTb JOKYMEH-
Tbl U pa3pelLeHns, Heobxoaumble ana becnpenAt-
CTBeHHO 1 6e3onacHoi skcnnyatauun CyaHa (sce-
BO3MOKHble KraccMdrKaLUVNOHHbIe CBUAETENbCTBA
n cepTndurKaTbl). YKazaHHble JOKYMEHTbI U pa3pe-
LIeHNA He MOTYT ObITb NoNyyYeHbl GakTUYECKUM Cy-
foBnagenbLem 6e3 HaMuMA 3aKOHHOTO OCHOBaHUS
cooTBeTcTBYOLWEro BnageHua. CnegosaTesnbHO,
CyQHO He CMOXET BbINTK U3 NOPTa UHOCTPAHHOIO
rocyfapcTBa, Tak Kak Ha Hem OyayT OTCyTCTBOBaTb
HeobxoauMble AnA sKcnnyaTaummn Takoro CygHa
LOKYMEHTbI.

Cratba 303 'K IHP npepycmatpurBaert, uto npu
06cToATENBCTBAX, HOCALMX Ype3BblYalHbIN Xa-
pakTep, MMyLLEeCTBO B MHTepecax obLiecTsa Mo pe-
LIEHWIO FOCYAApPCTBEHHbIX OPraHOB MOXET ObITb
N3BATO Y COOCTBEHHMKA B MOPALAKE U Ha YCIIOBUAX,
YCTaHOBNEHHbIX 3aKOHOM, C BbIN/IaTON emy CTou-
MocCTu nmyLuectsa. Mexay tem B otsete MU HP
NPAMO rOBOPUTCA O NPUHYAUTENIbHOM M3bATUN
CynHa 6e3 KoMneHcauuy ero cToMMocTu. [laHHoe
pelweHne focyaapcTBEHHOrO KOMMUTETA 06OPOHDI
NPOTMBOPEUMNT Kak 3akoHOoAaTenbCTBy camon [HP
(cT. 166, 167,303 I'K AHP), Tak 1 Np13HaHHbIM NPWH-
Luunam MexxayHapoaHOro npaea, B TOM umcie ns-
noxeHHbim B KoHseHumn OOH no mopckomy npaBy
1982 ropa.

B maHHOM cnyyae Hanuuo ABa HapyleHus
B Nnpoueaype obpalleHus MMyLLecTBa B rocygap-
CTBEHHYI0 COOCTBEHHOCTb: peLleHre O Hau oHa-
N3aunn NPUHATO agMUHUCTPATMBHbBIM OpPraHoOM,
a He CyOoM; COGCTBEHHUKY He NpefocTaBfieHa ae-
HeXHasA KoMneHcauus.

Takum o6pa3om, HauMoHann3auma MOPCKNX
cypnoB 6e3 feHeXXHO KOMMeHcaumnm n He no pe-
LIeHWIO Cyaa NpefcTaBnseT cOO0M HE3aKOHHDIN aKT.

4, OnbIT NMPpUHYANTENIbHOIO N3DATUA
MHOCTPAHHDbIX MOPCKUX CyaoB

MopcKkoi TpaHCNOpPT ABNAETCA CaMblM [ pEB-
HUM BUOOM NO CPABHEHMIO C XKeNe3HO[OPOXKHbIM,
aBTOMOOUSIbHBIM 1 BO3AYLIHbIM TPAaHCMOPTOM.
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OueBMAHO, YTO B UCTOPUN BOWH MOPCKME cyaa
HepepKo 6binKn yacTbio fobblun. OgHako peru-
cTpauua cynos dopmmupoBanacb NocTteneHHo
1 npuobpeTana fowelwme 00 HalMX AHER Yep-
Tbl BO BTOpol nonosuHe XIX Beka? V3meHeHue
BHeCeHue 3anucu o npase Ha CyAHO B peecTp
Ha OCHOBaHMM aKTa OpraHa BnacTu Apyroro rocy-
JapcTBa Bcerga 6bi10 npobnemon n TpeboBano
NPV3HaHWA 3TOrO akTa rocygapcTsa B CTPaHe, rae
Benacb perncrpauma cyaHa. B npotueHom cnyyae
CygoBnagenew UCnblTbiBan COXHOCTU C BbIXOAOM
CYQHa 13 MOPTOB MHOCTPAHHbIX FOCYAAPCTB. XOTA
OCHOBHOU CMbIC/ 06/1afaHNsA MOPCKM CYAHO —
3TO NepeBOo3Ka Mo MOPAM, OMbIBAIOL MM FPaHNLbl
pa3HbIX CTPaH.

4.1. HayuoHanu3sayusa MopcKux mop2oebix
cyo0os 8 XX seke

Moa HaunoHanu3saumnen NPUHATO MOHUMaTb
obpalleHre B rocyfapCcTBEHHY COOCTBEHHOCTb
MMYyLLECTBa YaCTHbIX L. ONbIT HauMoHann3aymm
MHOCTPaHHbIX MOPCKMNX CY[JOB MHTEpPeCceH paan
BbIACHEHWA TOrO, KaK MOCTYNanu C uCnpaBneHnem
3anuncen B peecTpax.

Bernoe nccnepoBaHne NokasbiBaeT, UTO Kpali-
He CIOXHO HanTV MaTepuan o HauMoHanmsauum
MMyLecTBa, NpUHaanexKawero MHOCTPaHHbIM
NNLAaM 1 3apermcTprpoBaHHOrO B MHOCTPAHHOM
rocygapcrse.

O6bI4YHO rocyAapCTBO NPMHMMAET peLleHe O Ha-
LIMOHaNN3aLmMm MyLLecTBa IMbo 3aperncTpmpoBaH-
HOro B BEAOMbIX MM peecTpax, TMbo npuHaanexa-
LLiee ero rpaxJaHam 1 HaxoAALeecs Ha ero Teppu-
Topuu. NpUHMMaTL pelleHne o HauMoHan3auum
MMYLLECTBa, NPUHAANEXALLEro MHOCTPAHHBIM IMLAM
Ha TeppuTOPUN APYroro rocyfapcTea, nybnnyHoe
obpa3oBaHue He Bnpase. OHO TeM CambIM HapyLLaeT
CyBepeHUTET MHOCTPaHHOIO rocyfapcTaa.

4.1.1. Jeknapayua o npage MOpcKoU 80UHbI

B 1909 ropy B JlToHpoHe 6bina npuHATa dekna-
pauma o NpaBe MOPCKOW BOWMHbI. [JOKyMeHT noanu-
canuv npeacrtasutenu lfepmanHnn, ABctpo-BeHrpuu,
WcnaHun, OpaHunn, Bennkobputanun, Utanuu,

2 ToppobHee 06 3BONOLMUN PErUCTPALM MOPCKUX CY[OB
cm. Ship Registration Law and Practice. Second Edition.
R. Coles and E. Watt. 2009. London. Par. 1.6. Peructpauusa
CynoB B NopTy Obina n3BectHa B Pume, 3aTem nepeluna
B UTaNbAHCKMeE ropoga-rocygapcraa. B AHrnmm cuctema
cTtana ¢opmmpoBaTtbcs ¢ 1660 r. co Cratyta Kapna Il



AnoHun, Poccnm n Hngepnangos. JeknapayuA
He Obina paTnduuMpoBaHa, HO A0 HACTOALLEro
BpPeMeHN paccMaTpmMBaeTCA Kak fOKYMEHT, Co-
JAepKalui oblienpr3HaHHble NpaBuia 1 06blyan
MOPCKOW BOWHBDI.

B [leknapauumn npoBo3rnawaeTcs, 4To puc-
ANKUMA CyAHa onpefenaeTca UCKNIYUTENbHO
no énary, a He KoHeyHoMy H6eHedurLmapy (cTaTbs
55). ToproBble cyaa, xogawwme nog ¢prarom rocy-
[apCTBa, C KOTOPbIM HET BOWHbI, 3aXBaTy He nogje-
Xat. icknioveHwne — ciyyam NCKYCCTBEHHOW CMEHb
dnara Bo Bpema BOWHbI (cTaTba 56) Unu cnyvau
YMbILSIEHHON KOHTPabaHabl (LOCTaBKa BOKOOLMM
CTOpPOHaM HeOOXOAUMbIX TOBApOB, CTaTbA 45).

Taknm o06pa3om, € TOUKU 3peHus [eknapaymm
0 NpaBe MOPCKOW BOWMHbI CYAa, 3allefLune B nopT
Mapuynons nog vHocTpaHHbIMKU praramu 23—
24 deBpana 2022 roga, aKcnponpualnm He Nog-
nex<ar.

4.1.2. HayuoHanusayusa npu coeemckou eaacmu

EpvHoro akta o HauMoHanmMsauum coBeTckasn
B/IaCTb He NpuHKMMana. HaunoHanm3auus 6bina Bbl-
pa)keHa B HECKOMNbKMX AeKpeTax, MPUHATBIX C KOHLLA
1917 v B TeueHne 1918 roga, NOCBALLEHHbIX pa3-
HbIM BUAAM MMYLLECTBa (3emne, HeABUKMMOCTM
B ropopax, nmyLiecTBy B 6aHKOBCKoW cdepe, npo-
MbILLSIEHHOMY UMYLLECTBY).

[lekpeT 0 HauuoHanm3aunm Toprosoro ¢Go-
Ta 6b11 NpUHAT 23 AHBapA (5 ¢espana) 1918 r.
OTUM [eKpeToM MOPCKME 1 peyHble cyaa Bcex
TMMOB, CYAOXOAHbIE NPeanpuATAA CO BCEM NMY-
LLLeCTBOM, MPVHAZNEeXaLMe akLMOHEepPHbIM 00LLe-
CTBaM, NaeBbIM TOBapMLLECTBaM, TOProBbIM JOMaM
N eVHONMNYHbBIM KPYMHbIM NpeanpuHuMaTensam,
06bABNANMCH 00OLleHALMOHaNbHOW Heaennumon
cobcTBeHHOCTbIO CoBeTcKkol Pecnybnumkn®. Oye-
BMAHO, UTO YCJIOBMEM HaLMOHanM3aLmm ABnanach
perncrTpauus npasa Ha CYAHO B POCCUNCKOM pe-
ecTpe, Tak Kak, cornacHo bpectckomy mnpHomy
poroopy oT 18 mapTta 1918 r. (qorosopy, No Ko-
Topomy lNepBas MMpoBas BOMHa OKOHUMIACh ANA
Poccum; noroeop 6bin noagnucaH Poccueii c ogHom
cTopoHbl 1 lepmaHuen, ABctpo-Benrpuen, Typuyu-

3 CMm. nogpobHee 0 COBETCKOW HalmoHanusauun Epoxosa
M.A. O BO3MO>KHOCTIM BO3BpaTa 3KCNPONPUMPOBAHHOIO
MMyLLecTBa 6bIBLUNM COOCTBEHHVKaM. CO0PHIK cTaTbel
Gaudeamus igitur!: k to6uneto A.A. iBaHoBa / CocT. 1 pea:
baraes B.A., HoBukos K.A. M.: i3gatenbckas rpynna «3A-
KOH», 2020. C. 225-246

4 http://www.hist.msu.ru/ER/Etext/DEKRET/18-01-23-2.htm
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en v bonrapuen — c pyromn CTOPOHbI), CTOPOHDI
He MO NpeTeHJ0BaTb Ha UMYLLECTBO, YUNTbIBa-
emoe B Apyrom rocygapctse’. CoBeTckaa Poccus
cobnopana bpectcknii Mmp, Tak Kak HapyLueHue
€ro ycJIOBUIM MOTJI0 NMoBieYb BO30OHOBMIEHUE BO-
MHbl, a pecypcos y COBeTCKOW BNacTu Ha BeJeHne
[ABYX BOVH — BHELWHEN 1 BHYTPEHHEN rpaxpaH-
CKOW — He 6bIno.

MHoCTpaHHbIe MOPCKIMEe cyla perncTpmpoBa-
NINCb B MHOCTPAHHbIX FOCYAapCcTBax N MMEHHO
NO3TOMY He nomnanu Nof HauuoHanm3saumio, Npo-
BefeHHyto CoBeTcKOM BnacTblo. Kak cnencraue,
npo6nembl M3MEHEHNA 3aNUCK B MUHOCTPAHHOM
peecTpe 0 NPUHAANEXHOCTU CyfHa He Obino.

4.1.3. HayuoHanusayusa Hemeykux cyoo8 nocse
Bmopot muposod 8otiHbl

Kak cnepyeTt 13 BCeBO3MOMHbIX MCTOYHMKOB,
nocne Bropow MnpoBoOn BOMHbI CMIOLIHOW HaLu-
OHanNu3auuu MMyLLEeCTBa, NPUHaAJIeXaLlero rpax-
JaHam [epmaHuu, He 6bin0. B HeKoTopoli cTeneHn
HaLMOHanM3auma KoOCHynacb TONbKO UMYLLECTBa
HeMeLKUX rpaaaH, NpoXMBaloLWmx Ha TeppuUTo-
pun 3axBayeHHbIX rocyaapcTs BoctouHol EBponbi®.
B OCHOBHOM e BOWCKa COO3HMKOB AENWN BOEH-
HbI HemeLKniA GNoT 1 MHOE NMYLLECTBO BOEHHOTO
Ha3HaueHuA mexay cobon.

Pa3zpen He KocHynca Toproeoro ¢noTa, NpuHag-
NeXallero YacTHbIM LM, a y»K Tem 6onee cynoB
NoA UHOCTPaHHbIMK dnaramu, KOTopble MOTTIN OKa-
3aTbCA B HEMELIKUX NOPTax Npu KanuTynauum.

OTn nogxopdbl NpefenbHO NIOTNYHbI, TaK Kak
C TOYKM 3peHKA NpaBa OAHO roCyAapCcTBO HE UMe-
eT IoPUCANKLMN Hag JPYrMM rocysapCcTBOM 1 He
MOXeT NMpUHUMaTb peweHne o6 obpaleHun
B CBOIO COOCTBEHHOCTb MMYLLECTBA, NMPABO Ha KO-
Topoe 3adUKCMPOBAHO B MHOM rocygapcTse.
Hepenko npaBoBoOl MexaHM3M NpUMeHAeTcH,
Korga 3To BbIrofHoO. Tak BOT, C TOUKM 3peHUs Bbl-
rogpbl, KpamHe HepaunoHanbHO HaUVOHANN3NPO-
BaTb CyAa NoJ MHOCTPaHHbIMK ¢riaramu, Tak Kak
He y[acTca NCnpaBuTb 3anrucb 06 UX NpUHaane-
HOCTW B MHOCTPAHHOM peecTpe, KaK cliefcTaue,
He y#acTCcA UCMONb30BaTb X B MEXAYHAPOOHbIX
nepeBo3Kax, U N3 akTMBa OHW NpeBpaLyatoTCcA
B 6pems.

5 https://www.1000dokumente.de/index.html?c=doku-
ment_de&dokument=0011_bre&object=translation&I=ru

¢ Samuel Herman War Damage and Nationalization in East-
ern Europe // Law and Conetmporary Problems. 2014.Vol.
16. No. 3. P. 499-500.
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4.2. KoHhuckayusa cyoHa 3a 6pakoHbepcmeo
Kak opyoue npagoHapyuweHus

PacnpocTtpaHeHHOI B COBpEMEHHOM MKYpe NPo-
6remol ABNAETCA N3bATUE OQHUM rOCYAaPCTBOM
MOPCKUX CY[OB, 3apermcTpUPOBaHHbIX B 4PYroM
rocyfapcTBe, Kak opyavsa npaBoHapyLueHus 3a 6pa-
KOHbepcTBO. JTa npobnema nssectHa B Poccum
1 YacTo BcTpeyvaeTcA Ha JanbHem BocToke. [Norpa-
HUYHAA CNy>k6a 3aaepPXK1BAET OPAaKOHbEPOB MOA
MHOCTPaHHbIM $iaromM, POCCUNCKMI Cya MPUHUMA-
eT pelleHne 0 KOHOMCKALMM MOPCKOrO CyfiHa KakK
opyavs npaBoHapyLleHna’. 3aTem CyaHO MNbliTaloTCcA
npoaaThb ¢ Ny6MYHbIX TOProB, OAHAKO CMPOC Ha Ta-
Kune cyaa KpamHe HU3KWIA, 1 TOPri 0ObIYHO He MOoryT
coctoATbcAs. Mpobnema B TOM, UTO NOTeHUMaNb-
HbI NMOKyMaTesib NOHNMAET, YTO eMy NpuaeTcs 06-
palaTbCa B Cyh CTPaHbI, e 3aperncTpupoBaHo
CyAHo, C TpeboBaHVeM NPU3HaAHKA 1 MPYBEAEHNSA
B MICMOJTHEHME PeLLeHNA POCCUICKOTO Cyia O KOH-
durckaumm, YTo6bl MONYUYUTb OCHOBaHKeE AN 1c-
K/IOYEHMA 3anncy O NPaBe Ha CYAHO MPEeXKHEero
npasoobnagatensa. Bugrumo, Mmano KTo n3 noteHuu-
anbHbIX MOKynaTenen rotoB OpraHN3o0BbIBaTb Ta-
Kyl npoueaypy 1 NO3TOMY He CTPEMUTCA B TOPTU.
MHave roBops, HEOOXOAUMOCTb 3MEHEHNA 3aNUCK
B MIHOCTPaHHOM peecTpe O MPUHALANEKHOCTU CyHa
CIYXWUT NPenATCTBUEM 1A ycrelwHoro obpatleHms
Ha Hero B3blCKaHUs.

EcTb ewle oaHa chepa, rae opUCTb CTaNIKMBAIOT-
cA ¢ ny6nnyHoOM Npoaaxen NHOCTPaHHbIX CYA0B.
3710 obpalleHre B3blCKaHWA Ha CyAHO MO AoJiram
KpeauTtopos. Mopckoe cyiHO — 3TO JOPOroCTO-
Allee NMYLECTBO, akTUB, C MOMOLLbIO KOTOPOTO
MOTYT 6bITb MOKPbITbI AONTY CyfOBNaAeNbLa.

4.3. O6bpaweHue 83bICKAHUA HA MOPCKOe
CYOHO no 00/12aM UHOCMPAHHbIX
Kpedumopoe

MwnpoBoe coo6LecTBO NPU3HAET, UTO 3TO Ce-
pbe3Haa Nnpobnema, Korga no TpeboBaHMo Kpean-
TOpa B OAHOM rocyAapcTBe NPOXoAnT npoueaypa
NPUHYAUTENBHON NPOLAXN MOPCKOro CyaHa, 3a-
PEerncTpMpPOBaHHOIO B APYrom rocyfapcrtee. Yem
CNno)KHee npoueaypa n3MeHeHns 3anncu B pee-

CTpe, TEM MeHee MpuBJIeKaTeNeH TaKoW aKTUB, Kak
MOPCKOE CYZHO.

Mo nHMUMaTMBe KMTaNCKNX IOPUCTOB paboyasn
rpynna Komuccum OOH no npaBy MexKayHapogHom
Toprosnu (KOHCATPAJT) Ha NpoTAXKEHMN HECKOb-
K1X neT Bena paboTy Hag npoektom KoHBeHUUM
0 Npofa)e MOPCKNX CYAOB Ha OCHOBaHUN cyae6-
Horo peleHna’. OCHOBHasA 3afjaya 3TOro JOKYMeH-
Ta - NPeLJIoKUTb peLleHne Npobaembl NCKIOYEHUS
MOPCKOrO CyAHa 13 CyJOBOro peectpa OJHOro ro-
CypapcTBa B Cllyyae, eCiun pelleHne o npogake
NPVHMMaNocCb B Apyrom rocygapcrse. [poekT KoH-
BEHLMM O6bI1 MPUHAT B UioHe 2022 1., a 13 ceHTAbpA
2022 r. npoeKT 6bI NpeacTaBneH leHepanbHomn Ac-
cambnee OOH.

Bce 370 nokasblBaeT, YTO UCKUYUTb 3amnnch
0 NpaBe Ha CyAHO B OJHOM rocyfapCTBe Ha OCHO-
BaHMM aKTOB OPraHOB BACTy, MPUHATbIX B APYrom
rocyfapcTae, KpalriHe CNoXKHO. 9To npobnema, Hag
KOTOPOI MHOTO NeT flyMaeT MUPOBOe coobLLecTBo,
M yCTpanBaloLLEero BCeX peleHnsa noka Het. JTo
[IOKa3blBaEeT, YTO NP HaLMOHanM3aLmm MOpPCKOro
CyQHa Ha OCHOBaHWW aKTa opraHa BnacTu, lopu-
Jvyeckas cuiia KOTOPOro Bbi3blBaeT BONPOCHI, UC-
KJI0UMTb 3aMK1Cb O NPaBe NPeXHero cobCcTBEHHMKA
NOYTU HEBO3MOXHO.

5. OTcyTcTBME BbIrogbl OT He3aKOHHOM
HaLMOHanM3aumm MOpPCKNX CyaoB

CnoxmBLIasAcA CUTyauma C He3aKOHHOWM HaLu-
OHanm3aumen MOPCKUX CyOB B NOpTax YKpaviHbl
n JHP aBnaeTca He TONbKO NPOTMBOMNPABHOM, HO 1
KpaliHe HEBbIFOLHOW AJ1s BCEX.

[eno B TOM, UTO BO BCEX CTPaHaX MUpa Mop-
CKWe cyda noasiexkaT permctpaumnm B cneymanbHbIX
peectpax'®. B Poccun mopckoe cyaHO Ha3BaHO He-
ABVKUMbBIM UMYLLECTBOM, U MPaBO Ha CYyAHO BO3-
HUKaeT C MOMEHTa pernctpaumnn. Bo mHormx gpyrmnx
CTpaHax CyaHO ABNAETCA ABUKUMBIM VMYLLECTBOM,
HO OHO BCE€ PaBHO JOKHO ObITb 3apPerncTprupo-
BAaHO B peecTpe, 1 AnA TPeTbUX N1l NpaBoobna-
JatenieMm ABNAETCA TO NMLO, NPaBO KOTOPOro 3a-
pPEerncTpupoBaHo.

Ina skcnnyataummn cynHa npaBoo6nagartenb
[OJMKEH BHECTM CBeieHNA O CBOEM MpaBe B COOT-

7 Ha CaxanuHe B 2016 rofly 3a He3aKOHHbIN MPOMbICEN Kpa-
6a KOHOUCKOBAHO CeMb MHOCTPaHHbIX cyfnoB. https://
portnews.ru/news/231983/

8 KpuTrka npaBa Ha KoHdrCKaumio B cTaTbe Makaposoli U.
n JlonatrHa A. «KpaliHaa onacHasa opucaukumsay. http://
morvesti.ru/analitika/1689/87270/
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1 https://maritimesa.org/grade-12/registration-of-ships-2/
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BETCTBYIOLLMI PEECTP N NCKITIOUNTb 3aMmnch O NPex-
Hem NpaBoobnagaTene. B npoTMBHOM ciyJae, ecnim
3anncCb He U3MEHEHa, PeecTPOoBbIi COOCTBEHHUK
cyaHa Bripase noTpeboBaTb ero apecrta B itlo6om
nopTy, KyAa CyAHO 3aiferT.

YKpanHCKK1e BNacTW, HaLUMOHANM3npoBaBLUne
poccuiickue cyaa, o Yem nmeetca nHdopmauuma
TOJIbKO CO CJI0B IOPUCTOB, K KOTOPbIM 06paLLanncob
pOCCUNCKMEe CyQoBnafenblibl, HE UMEKT BO3MOX-
HOCTW U3MEHUTb 3aMncb O NPaBe B POCCUNCKOM
peecTpe 1, Kak cneacTeue, He CMOTyT 3KCMyaTu-
poBaTb CyHa 1 3aX0AUTb B UHbIE MOPTbI, KPOME
yKpanHckux. Bnactn JHP HaxopaTca B Takom e
nosyuike. MosTopum, AHP BooOLLEe He BELET peecTp
MOPCKNX CYAOB, N HAaLMOHAaNN3NpPOBaHHble cyaa
He CMOryT 3axoAuTb fake B POCCUINCKUE MOPTbl.
To ectb JHP cmoXeT ncnonb3oBaTb HaLMOHaNN-
3UPOBaHHbIE Cy1a TONIbKO BO BHYTPEHHMX MOPCKNX
nepeso3Kax, Ho y [IHP HeT ABYX MOPCKMNX MOPTOB,
MKy KOTOPbIMU MOTYT KypPCUPOBaTb HE3aKOHHO
yaepKMBaemMble cyaa.

Taknum obpa3om, y HOBbIX BNafesibLieB HaLMO-
HaNN3NPOBaHHbIX Cy4OB HET BO3MOMHOCTU NX SKC-
nnayaTtaumm No Ha3HaueHno ANA NepeBo3KmM rpy3os
13 OQHOro roCcyaapcTBa B gpyroe.

[ina akcnnyaTaumm MOPCKOro CyfiHa Ha Hero
LOJIKHO ObITb MHOIO MHbIX OKYMEHTOB, MOATBEPK-
JaloLWwux NpaBo Ha ero sKCrnayaTauuto, Taknx Kak
KnaccndrKaumMoHHble CBUAETeNbCTBA, cepTudun-
KaTbl, HeO6XOAUMbIE B COOTBETCTBUM C MexayHa-
pOAHOI KOHBEHLMEN ynpaBneHnA 6e30MacHOCTbIO
(MKYB), MexayHapoaHo KoHBeHL el 06 oxpaHe
yenoBeyeckom xun3Hn Ha mope (COJTAC), a Takxe
Hannumne CUCTEMbI YNpaBlieHsa 6€30MacHOCTbIO
(CYB). Takne paspelLeHnsa n ceptudurKkaTbl MOryT
6bITb NONYYEHbl NVLWb 3aKOHHbLIM BRajenbuem
COrnacHoO COOTBETCTBYWOLWMM peecTpam. Cnepo-
BaTesibHO, CynHO 6€3 HanMumMa COOTBETCTBYHIOLLMX
pa3peLLeHn 1 CepTUUKATOB HE CMOXKET HI 3alTH,
HY BbIATU 13 NopTa Ntoboro rocyaapcTaa.

6. BbiBOpg

NcTopusa c n3batnem MHOCTPaAHHbIX MOPCKMX
CY[0B MOKAa3bIBaET, UTO PeLLeHME O HaLMoHanm3a-
LUK He TONbKO HapyLUAeT NpaBa COOGCTBEHHNKOB
COOTBETCTBYIOLUMX CYLIOB, HO U ABNAETCA bpemeHeMm
ONA camux BracTen, NPUHABLUNX peLleHne O Ha-
unoHanuzauuun. Cogeprkatb CYaqHO JOPOro, OHO

I1l. CTATbU

HY>K[1aeTCA B MOCTOAHHOM YXOfie, a SKCMyaTupo-
BaTb €ro No Ha3HAYEeHMIO, OCYLLECTBNAA MOPCKME
nepeBO3KM, MOUYTU HEBO3MOXHO.

[1BOMHAA HENUULENPUATHOCTb 3TOW UCTOPUN
CBOAWTCA K TOMY, YTO B COOTBETCTBUM C MOCTaHOB-
neHvem Esponenickoro Cyga no npaBam yesnioBeka
oT 16.06.2022 no »kanobe N2 28944/22 3a nencTeus
IHP oTtBeTcTBEHHOCTL HeceT Poccuiickaa Pepepa-
uuA (NocTaHOBNEHUE MO 3anpeTy NPUBOANUTb B UC-
nosiHeHwe npurosopsbl cyaos JHP).

MNpuBeaeHHasA NO3nLMA MeXAYHAPOLHOrO Cyaa
TeopeTMYECKM 03HaYaET, YTo NINLLO, HE NoJyyKBLLEe
JEeHeXHOW KOMMNeHcauum, MMeeT NpaBo npegbsa-
BUTb NCK O B3blICKaHMN KOMMNeHcauumn K Poccmninckom
Qepepauny Mo MECTY CBOETO HaXOXKAEHUA Kak rno-
TepreBWNN OT NPUUYNHEHNA Bpeaa.

B HacToAllee BpeMsA HEKOTOPOE NMYLLECTBO
Poccuiickon ®egepaunu, Haxogsaweecs 3a pybe-
»KOM, apecToBaHO B pamMKax MPUHATbIX CAHKLUNA.
C nomoLblo 3TOro nmylLLecTsa obecneunsaoTcs
6yayLive NCKN NoTepreBLUKX, B TOM YMCIIe OT He-
3aKOHHOTO M3bATUA UMYLLIECTBA.

N3nt06neHHbI BONPOC C YHUBEPCUTETCKOTO
Kypca no Teopuu npasa: ecTb in NPaBo Ha Heo-
6rTaemoM OoCTpoBe, rae okasanca Po6uH3oH Kpy-
30? PaccykgeHus no Bonpocy o6blYHO NpUBOAST
YUYACTHUKOB AMCKYCCUM K TOMY, YTO MOKa He NosB-
nAeTca BTopoe nnuo - MNATHULA — HUKAKOro npa.a
1 MPaBOBbIX OTHOLEHWI HeT. Kak TONbKO NoABNA-
eTCA BTOpOoe N1LO, NPaBo BO3MOKHO. [ouemy? No-
TOMY YTO B OCHOBE JIEXUT NPU3HaHWe Apyr Apyra
nLamMn n cCobCTBEHHUKaMM.

Ta He3aMbIC/IoBaTasA UCTMHA MPOXOAUT NPoBep-
KY Ha MPOYHOCTb KaXKA bl pa3, Korga KTo-TO UTO-TO
y KOro-To nbiTaeTcA oTo6patb. HeT cmMbicna B 3TOM
oTOMpaHMK, NoKa He NOSIBUTCA TOT, KTO MPU3HaeT
oTob6paBLIero co6CcTBeHHUKOM. B gaHHOM cnyuae,
Gnarogaps perncrTpaumm cobCcTBEHHMKOM MOPCKO-
ro cyAHa, Npy3HaeTca To UL, NPaBO KOTOPOro OT-
paxeHo B peecTpe. TofibKo COBMaAeHMe Npr3HaHmA
B dopme pernctpaumn n pakTnyeckoro obnagaHus
BELLbIO AaeT BO3MOXKHOCTb ee 6ecnpenAaTCTBEHHOW
aKcnyaTaymm.

Bnactu Poccnn n YKpanHol obmeHnBatoTCA BO-
eHHonIeHHbIMK. MpULLINOo Bpems caguTbCA 3a CTON
NMeperoBopoB 1 06CyaaTb OOMEH HaLMOHANM3U-
poBaHHbIMK Cyfamu. BeiBog cyaHa no rymaHuTap-
HOMy Kopuzopy 6yaeT OTIMYHbIM CNOCOH6OM Mo-
CTENeHHOro BOCCTaHOBJIEHNSA PaBHOBECUS. B
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Expropriation of a Foreign-Flagged
Vessel - a Measure Unfavourable

for all

The article examines the problem of expropriation of foreign vessels during the *** in Ukraine. The authors
consider expropriation without monetary compensation and not on the grounds of a court judgement is
an illegal and Unfavourable act. The point is that vessels are registered in the registers, which are usually
kept by ports all over the world. The registration is a condition of vessels’ operation. In case of illegal ex-
propriation, it is impossible to change the entry for a vessel in a foreign register. Consequently, the vessel
cannot leave the port of any state since she will be arrested. Vessels, which were expropriated illegally,
cannot be operated for their intended purpose in the modern world.

Key words: expropriation of a vessel, registration of rights to the vessel, humanitarian corridor for the

exit of a foreign vessels.

1. The problem of vessel’s expropriation
in Ukraine

he military conflict in Ukraine has affected

all areas of human life. Merchant shipping
has not been spared. On the twentieth of Febru-
ary 2022 some maritime vessels have called at
the ports of Mariupol and Mykolaiv and they are
still unable to leave them. Shipowners lost their
control over the vessels in that time. Self-pro-
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claimed and unrecognised by the international
community Donetsk People’s Republic’s (here-
inafter referred “DPR”) authorities decided to
expropriate without compensation the vessels
operated by the Ukrainian entities. In their turn,
the Ukrainian authorities decided to expropriate
without compensation the vessels operated by
Russian organizations. Is this measure benefi-
cial to the conflicting parties? Let us analyze the
situation.



2. lllustration of the problem by the story
with the vessel Blue Star |

Let’s illustrate the problem with an example.

On 23 February 2022 the vessel Blue Star | (IMO
Ne 9375159, flagged Panama) called at the port of
Mariupol to load metal onboard. The Vessel is owned
by Blue Star Marine Co. LTD registered at Belize.

On 24 February 2022 the Russian Armed Forc-
es announced a ban on vessels movements in the
Sea of Azov. Otherwise, the vessels would be con-
sidered terrorist and might be destroyed by the
Russian navy.

The vessel is still in the port of Mariupol even
though, on 25 April 2022, the Russian Armed Forces
announced that the Azov Sea waters are cleared
and humanitarian corridors for foreign vessels to
leave the port of Mariupol are created. The owner
lost his control over the vessel on 24 February 2022.

Appeals to the Russian authorities by the vessel’s
owner have not resulted in the vessel’s departing,
while the DPR authorities have reported that the ves-
sel has been expropriated without compensation.
The vessel's owner has received the letter of Ministry
of Foreign Affairs of the DPR No. 09-41/1647 dated
27 June 2022 which states that, pursuant to Decree
of the Governmental Defense Committee No. 78
dated 23 May 2022 “On Compulsory Confiscation of
Movable Property with Transfer to the State Owner-
ship’, the vessel was forcibly seized and transferred
to the state ownership without compensation of her
value to the owner.

Blue Star | is not the only vessel still in the port
of Mariupol. As of 24 February 2022, there were six
vessels. At the moment, it is safe to say that only
one vessel, the Turkish “Azov Concord’, has left the
port. The Bulgarian vessel Tzarevna is also preparing
to leave or has left recently. Her owner is an Italian
company. The departure of the vessel Tzarevna
commenced being organized only after a direct
appeal by the Italian authorities to the authorities
of Russia and the DPR.

In all cases, Russian authorities said that there
were no formal restrictions to leave the port of
Mariupol from the part of Russia.! Humanitarian
corridors have been opened and the entrance and

' VYuriy Uzdemir. Donetsk Fleet of the stole vessels. How
the confiscation of neutral counties vessels by Russia
will affect traffic in Black Sea. URL: https://forbes.ua/ru/
inside/donetskiy-flot-kradennykh-korabley-kak-povliy-
aet-na-perevozki-v-chernom-more-zakhvat-rossiey-su-
dov-neytralnykh-stran-20062022-6686.

I1l. PUBLICATIONS

exit to the port have been cleared. The reasons for
the impossibility to leave the port range from the
need to repair the vessels to the absence of any
measures on the part of flag states of the stranded
vessels.

On 31 May 2022, the head of the DPR an-
nounced the creation of a merchant fleet in the
DPR. The source of this rapid creation was the for-
eign vessels stranded in the port on 24 February
2022. It is difficult to say how the DPR authorities
justified such a decision. However, one thing is
clear, the vessel is not an asset but a burden to
the DPR and Russia. The vessel just cannot be op-
erated. The vessel would simply not be able to
operate in accordance with her intended purpose
to transport the goods from one country to an-
other by sea.

3. Legal assessment of the expropriation
as illegal in terms of the DPR’s legislation

The Civil Code of the DPR (hereinafter referred
to as “the DPR’s CC"), as well as the Russian legis-
lation, classifies seagoing vessels as immovable
property. This is explicitly stated in Art. 166 of the
DPR'’s CC. According to Art. 167 of the DPR's CC, the
ownership (its acquisition, transfer, and termina-
tion) is subject to state registration. The ownership
of the immovable property arises from the moment
of its state registration (para. 2 of Art. 9 of the DPR’s
CQ). Information contained in the register is pub-
licly available.

Therefore, the DPR’s authorities shall maintain
the vessel registry which is not maintained current-
ly. It is not also possible to enter the Vessel in the
registry maintained by Russia since it is required
the Vessel to be removed from the registry in the
state of her registration (in the case of the vessel
Blue Star |, in Panama). As a result, without an entry
into the registry, the vessel will not be able to leave
the ports of any foreign country. The actual ship-
owner will not have the legal grounds to operate
the vessel. The vessel is neither owned by them
since the ownership did not arise until a vessel is
registered; nor leased since a lease agreement was
not concluded.

The vessel cannot be operated also because the
vessel will not have the documents and permits
necessary for her safe operation without any re-
strictions (all kinds of certificates, including clas-
sification certificate). The relevant documents and
permits cannot be obtained by the actual shipown-
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er without legal title. Therefore, the vessel will not
be able to leave the port of a foreign state since
she will not have the documents needed for her
operation.

Pursuant to Art. 303 of the DPR’s CC, the prop-
erty may be seized from the owner in the public
interest in emergency circumstances by the de-
cision of the state authorities in accordance with
the procedure and on the conditions established
by the law with payment of property value in
favour of its owner. Meanwhile, the response to
the Ministry of Foreign Affairs of the DPR direct-
ly states that the vessel has been seized forcibly
without compensation for her value. This decision
of the Governmental Committee of Defense con-
tradicts both the legislation of the DPR itself and
recognised principles of international law, includ-
ing those set out in the 1982 UN Convention on
the Law of the Sea.

In this case, there are to irreqularities in the pro-
cedure for transferring property to state ownership.
The decision on expropriation has been taken by
an administrative body and not by the court; the
owner has not received monetary compensation.

Therefore, the vessel’s expropriation without
monetary compensation and without a court order
constitutes an illegal act.

4, Experiences of the expropriation
of a foreign vessels

Maritime transport is the oldest mode of trans-
port in comparison with rail, road, and air trans-
port. Obviously, in the history of warfare, vessels
were often part of the spoils. However, the reg-
istration of ships was formed gradually and ac-
quired its extant features in the second half of the
19* century.2 Changing the entry in the registry of
a ship’s title on the basis of an act of another state
authority has always been a problem and required
recognition of this act by the state in the country
where the vessel was registered. Otherwise, the
shipowner had difficulty in getting the vessel out
of foreign ports. Although the main purpose of
owning a vessel is to navigate the seas that border
different countries.

2 More on evolution of vessel registration see: Ship Registra-
tion Law and Practice. Second Edition / ed. by R. Coles and
E. Watt. 2009. London. Par. 1.6. The system of vessel reg-
istration in the port was used in ancient Rome and then
in Italian city states. In England, the system began to take
shape from 1660 with the Statute of Charles Il.
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4.1. Expropriation of a vessels
in XX century

Expropriation (or the same term — nationalisa-
tion) is commonly understood as the transfer of
private property to state ownership. The experience
of expropriation of a foreign vessels is interesting
for the sake of clarifying how the rectification of
registers was handled.

A cursory examination shows that it is extremely
difficult to find material on the expropriation of
property owned by foreign persons and registered
in a foreign country.

Usually, a state decides to expropriate property
either registered in its registers or located on its ter-
ritory. A state does not have the right to decide to
expropriate property belonging to foreign persons
on the territory of another state. It thereby violates
the sovereignty of the foreign State.

4.1.1. London Declaration concerning the Laws
of Naval War

In 1909 the Declaration concerning the Law
of Naval War was adopted in London. The docu-
ment was signed by representatives of Germany,
Austria-Hungary, Spain, France, Great Britain, Italy,
Japan, Russia, and Netherlands. The Declaration
was not ratified but is still considered as a docu-
ment containing universally recognised rules and
customs of naval war.

The Declaration declares that the jurisdiction of
a ship is determined solely by the flag and not by
the ultimate beneficiary (Article 55). Merchant ships
flying the flag of a state with which there is no war
are not subject to seizure (expropriation). Excep-
tions are cases of artificial change of flag in time of
war (Article 56) or cases of deliberate smuggling
(delivery of necessary goods to the belligerents,
Article 45).

Therefore, in terms of the Declaration on the
Law of Naval War, ships entering the port of Mar-
iupol under foreign flags on 23-24 February 2022
are not subject to expropriation.

4.1.2. Expropriation at the beginning
of the Soviet period

No single act about expropriation was adopt-
ed by the Soviet authorities. Expropriation was ex-
pressed in several decrees adopted from the end of
1917 and during 1918, dealing with different types



of property (land, real estate in cities, property in
the banking sphere, industrial property.?

The Soviet Decree on the Nationalisation of
the Merchant Navy was adopted on January 23
(February 5), 1918. This decree declared sea- and
river-going vessels of all types, shipping compa-
nies with all their property owned by joint-stock
companies, share partnerships, merchant houses
and individual major entrepreneurs to be national
indivisible property of the Soviet Republic.* Obvi-
ously, a condition for expropriation was the vessel
registration in the Russian register, as under the
Brest Treaty dated 18 March 1918 (The Treaty end-
ing World War | for Russia, the Treaty was signed
by the new Soviet Republic, from the one side, and
Germany, Austria-Hungria, Turkish and Bulgaria,
from the other side) the parties could not claim
property accounted for in another state. In the early
years, the Soviets were more interested in follow-
ing the Brest Treaty than any other signatory of it.
Otherwise, the Soviets would not have been able
to fight the Civil War inside the country, lacking
the resources.®

Foreign vessels were registered in foreign states
and that is why they were not subject to expropri-
ation by the Soviet authorities. As a consequence,
there was no problem with changing the entry in
the foreign registry of the ship’s ownership.

4.1.3. Expropriation of German vessels
after World War Il

As it may be seen from all kinds of sources, there
was no total expropriation of property belonging
to German citizens after the Second World War. To
some extent, expropriation only affected the prop-
erty of German citizens living in the invaded states
of Eastern Europe.® Basically, Allied countries shared
the German military fleet and other military assets
with each other.

3 Details about expropriation at the beginning of Soviet pe-
riod see: Erokhova M. (2020) On the Possibility of Returning
Expropriated Property to its Former Owners (Post-Commu-
nist Restitution) // Articles Gaudeamus igitur!: to the Anni-
versary of Anton Ivanov / Red. V.Bagaev, K.Novikov. Mos-
cow: Zakon. P. 225-246

4 http://www.hist.msu.ru/ER/Etext/DEKRET/18-01-23-2.htm

5 https://www.1000dokumente.de/index.html?c=doku-
ment_de&dokument=0011_bre&object=translation&l=ru

6 Samuel Herman (2014) War Damage and Nationalization in
Eastern Europe // Law and Contemporary Problems. Vol.
16. No. 3. P. 499-500.
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This allied sharing did not affect merchant ves-
sels belonging to private individuals, much less
foreign-flagged vessels that might have ended up
in German ports upon surrender.

These approaches are eminently logical be-
cause, as a matter of law, one state has no juris-
diction over another state and cannot decide to
repossess property whose right has been registered
in another state. It is not uncommon for a legal
mechanism to be applied when it is profitable to
do so. From the point of view of benefit, it is highly
irrational to expropriate foreign-flagged vessels
since it will not be possible to change the entry of
their ownership in a foreign register, as a conse-
quence, it will not be possible to operate them in
international transportation and they turn from an
asset into a burden.

4.2, Confiscation of a vessel as
an instrumentality of the offence
for poaching

A common problem is the confiscation of the ves-
sels registered in a foreign state for poaching since
this vessel is an instrument of offence. This problem
is well-known in Russia, and it is often encountered
in the Far East region. The border service seizes the
foreign-flagged vessel, and a Russian court decides
to confiscate of the vessel as an instrument of of-
fence.” Then attempts are made to sell the vessel
at a public auction. However, the demand for such
vessels is extremely low, so the auction usually is not
successful.® The problem is that the potential buyer
understands that they will have to apply to the court
of the state where the vessel is registered for recog-
nition and enforcement of the Russian court’s judge-
ment on confiscation in order to get the ground for
exclusion of the entry for the former owner’s rights
for the vessel. It seems that few potential buyers are
willing to arrange such a procedure. Therefore, they
do not seek to participate in the auction.

There is another field where lawyers are faced
with the public sale of foreign vessels. It is the fore-
closure of the vessel on debts to creditors. A vessel
is an expensive property with which the shipown-
er's debts might be covered.

7 Seven foreign vessels were confiscated in Sakhalin for
illegal crab fishing in 2016. URL: https://portnews.ru/
news/231983/

&  Critique of the right for confiscation see: Makarova l., Lopa-
tin A. Extremely Dangerous Jurisdiction. URL: http://mor-
vesti.ru/analitika/1689/87270/
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4.3. Foreclosure of the vessel on the debts
to foreign creditors

The world community recognise that it is a se-
rious problem when the procedure of judicial sale
of a vessel flagged in one state takes place in an-
other state. The more complicated the procedure
for changing the register entry, the less attractive
a vessel is as an asset.

At the initiative of Chinese lawyers, a working
group of the UN Commission on International Trade
Law (UNCITRAL) has been working on the draft of
the Convention on Judicial Sale of Ships for several
years.’ The main goal of this document is to pro-
pose the decision of the problem of excluding the
vessel from the register of one state if the judge-
ment of her sale was rendered in the other one.
The draft of the Convention was adopted in June
2022. On 13 September 2022, the Draft has been
presented to the UN General Assembly.

All of this demonstrates that it is extremely dif-
ficult to exclude the entry on the right to a vessel
in one state registry upon another state authority
acts. It is problem which is discussed by the world
community for many years and there is no con-
ventional decision. This proves that it is almost
impossible to exclude the entry on the former
owner'’s right for the vessel, which expropriation
based on an authorities act whose power is rather
questionable.

5. No benefit from unlawful expropriation
of a vessels

The situation with the illegal expropriation of
the vessels in the ports of Ukraine and the DPR is
not only unlawful but also extremely unprofitable
for all.

The fact is that in all countries in the world, the
vessels shall be registered in special registers.' In
Russia, a vessel is an immovable property and the
right for a vessel is arises from the moment of her
registration. In many other countries, a vessel is
a movable property, but she shall still be registered,

9  See more: Erokhova M. (2021) The Comments on Semi-
nar on Judicial Sale of Ships // Maritime Law. No. 5 URL:
https://rumla.org/wp-content/uploads/2021/12/Mari-
time-Law-Journal-5-2021.pdf and Erokhova M. (2022) The
Comments on Seminar on Judicial Sale of Ships // Mari-
time Law. No. 1. URL: https://rumla.org/wp-content/up-
loads/2022/04/Maritime-Law-Journal-1-2022.pdf

% https://maritimesa.org/grade-12/registration-of-ships-2/
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and, for third parties, the owner of the vessel is an
entity whose right is registered.

In order to operate a vessel, the owner shall reg-
ister its right in the relevant registry and delete the
entry of the former rightholder. Otherwise, if the
entry is not changed, the rightholder of the vessel
may require arresting the vessel in any ports where
she calls.

Ukrainian authorities which expropriated Russian
vessels (as reported only by lawyers approached by
Russian shipowners) are unable to change the entry
on the right in the Russian register. Therefore, they
will not be able to operate the vessel, she will not be
able to call at any ports except Ukrainian ones. The
DPR authorities are in the same situation. Again, the
DPR does not maintain the vessel register at all and
the expropriated vessels will not be able to call at
even the Russian ports.

Therefore, the new shipowners cannot operate
the expropriated vessels for their intended purpose
of the transportation of goods from one state to
another.

In order to operate a vessel, they shall have
many other documents to prove the possibility of
her operation, such as classification certificates,
certificates required under the International Safety
Management Convention (ISMC), the International
Convention for the Safety of Life at Sea (SOLAS),
and the existence of a Safety Management System
(SMS). Such permits and certificates can only be
obtained by the registered owner. Consequently,
a vessel without the appropriate permits and cer-
tificates will not be able to enter or leave a port of
any state.

6. Conclusion

The story of the expropriated vessels shows that
the decision to expropriate them not only violates
the rights of the shipowners but is also a burden
on the authorities. It is expensive to maintain the
vessel, and she needs permanent maintenance. At
the same time, it is almost impossible to operate
the vessels for their intended purpose to transpor-
tation of goods by sea.

The double unpleasantness of this story comes
down to the fact that, in accordance with the Judg-
ment of the European Court of Human Rights dated
16 June 2022 on complaint No 28944/22, the Rus-
sian Federation is responsible for the actions of the
DPR (ruling on the prohibition to enforce sentences
of the DPR courts).


https://maritimesa.org/grade-12/registration-of-ships-2/

The above position of the international court
theoretically means that a person who has not
received compensation has the right to claim for
compensation against the Russian Federation at
their location as an injured party.

Currently, some property of the Russia located
abroad has been seized as part of the sanctions im-
posed. This property is used to secure future claims
by victims, including from unlawful confiscation of
property.

One of the favorite questions from a University
course of Law theory is whether there is law on the
desert island where Robinson Crusoe ended up.
The discussion behind question usually leads the
students to the conclusion that as long as there
is no another person (Friday) there is no law and
no legal relations. As soon as the second person
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appears, the law becomes possible. Why? It is due
to the fact that law is based on recognising each
other as persons and owners.

This uncomplicated conclusion is put to the
test every time when someone tries to take some-
thing away from someone else. There is no point
in that taking away until there is someone who
recognises the person who has taken something
away as the owner. In the relevant case, the regis-
tration makes the person whose right is registered
the owner.

The Russian and Ukrainian authorities are ex-
changing prisoners of war. Similarly, it is time to
negotiate the exchange of the expropriated vessels.
Leaving the vessel through the humanitarian cor-
ridor would be a great way to gradually restoring
the equilibrium. =
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Hapba Xpan-MywknHa,

meguaTop LleHTpa meanaunn “Solis”

CornawleHue o nposeAeHUN
npoueaypbl MeanaumMm U NpaBunNa
nposeaeHNA meanaunmn

ANA MeXXAYHAPOAHbIX

N MOPCKUX CMOPOB

Cmames noceaweHa aHanusy NOHAMUA U 3HaYyeHUs Meouayuu 8 npasosoul cucmeme. Aemop nodpob-
HO 3HAKOMUM € 3Manamu NAaHUpO8AHUsA U NpogedeHUs Meduayuu, 8bidesigem Kiiroyegble hyHKUUU
meduamopa. B cmamee makxe paccmampusdaemcs ucnosie308aHue UHCMumyma meouayuu Kak

cnocoba 3awumsl npas u 80600 2paxodH.

Kntouegoie cnosa: MeaUGL{Uﬂ, Meauamop, d)yHKl.{UU Meauamopa, ydyacmHuKu MeaUGL{UU, npeamem
cnopa, epemA u mecmo MeaUGL{UU, KOH(puaeHL{UGfIbHOCI’T)b meouayuu.

XypHane «Mopckoe npaso» N2 3/2021 6bina

ony6nukKoBaHa cTaTbs «[lpenmyLlecTsa 1 nops-
LOK YPEerynmpoBaHns MOPCKOro cropa nyTem me-
Anauunm». B Hell Mbl MOroBOPWAN O TOM, YTO Takoe
MeAmnauma, Kak NpoxoauT 3Ta npoLefypa 1 KakoBbl
ee npenmMyLlecTBa Npu yperyanpoBaHum cnopa.

Mepurauma oTHOCMTCA K OQHOMY 13 CNoco60oB
yperynmpoBaHua crnopa. [pusblYHbIMY cnocobamu
yperynmpoBaHuna MOPCKOro cropa ABMATCA nepe-
rOBOPbI, APOUTPAXK N cyfebHOe pa3brpaTenbCTBO.

Mepgwnauuns — 3To cnocob yperynmpoBaHus cro-
pa, B KOTOPOM CropsLue CTOPOHbI n3brpatoT oa-
HOTO UJIN HECKOJbKMX MOCPeAHNKOB (MeanaTopos).
MepgwnaTop BbIC/yLUVBAET CTOPOHbI U MOMOFAET UM
HaliTV TBOpYeCKoe pelueHmne crnopa. MegnaTtop
nomoraeT HalTu pelleHre, KOTopoe ANA CTOPOH
He Bcerga MoeT 6bITb OUEBUAHBIM.
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Megavauma HauYMHAETCA C 3aKJIYEHNA MeXIY
CTOPOHAMM COrfalleHns O NPOBeAEH NpoLeay-
pbl Mmeanauun (ganee — CornalueHue). B atom co-
rnaleHnmn CTOPOHbI BbIbMpatoT MeamnaTopa, ycTa-
HaB/NMBAlOT NpaBuia NPoBeAeHNA MeanaLnn, ee
CTOMMOCTb U MOPAOOK pacnpenesieHnsa pacxoaos.

YyacTHUKu meguauumuv

B CornaweHunn onpeaenanTca y4yacTHUKN Cro-
pa. KoHPnmKTYyoLWmMe CTOPOHbI AOMKHbI onpeae-
NUTb, KTO UMEHHO ABNAETCA YYaCTHNKOM Cropa, YbK
NHTEpechl 3aTPOHYTbl KOHPNMKTOM. Heobxogmmo
yKa3aTb 3TUX JIAEN B COMMALIEeHNN O NPOBEAEHMN
npoueaypbl Megrauun. He Bcerga CTOpoHON crnopa
ABMAIOTCA Te e LA, YbW NpaBa lopuanyecku 3a-
TparvBaTCA CMOPOM.



PeanbHbIM yyacTHMKOM criopa MoXKeT ObiTb
He TOJIbKO CTOPOHa A0roBopa (Hanpumep, KoM-
naHuA, Kotopas morna 6bl ObITb UCTLOM UK OT-
BETUMKOM B Cyfie), a ee BrlafenbLibl, MaTePUHCK/E
KOMMaHWW U JII0AN, HEe UMEIOLLIE IPUANYECKON
CBS13M CO CTOPOHOW CMOPa, HO MMeloLwue NPsMONA
NHTepeC B pa3peLLIeHm Cropa 1 NMetoLLMe MoJTHO-
MOUUS MPUHMMATb OKOHYaTeSIbHOE peLleHne oT-
HOCKTeNbHO cyabbbl cnopa. 3agaya meguaTopa —
HaNTW peanbHbIX MHTEPECAHTOB KOH(IVKTA 1 Npu-
BJI€Ub MX K NMPOBELEHMI0 MEPErOBOPOB, YKa3aTb NX
B KauecTBe y4acTHMKa cnopa B CornalieHmm.

NMpepmer cnopa

B CornaweHun yka3biBaeTcsa npegmet cnopa.
Ecnn mexpgy yyacTHMKamm cnopa BeAeTcA HECKOSb-
KO cyfebHbIX pa3bupaTtenbCTs, UMEeTCA HECKONbKO
npeameToB cropa Wy Cnop UMeeT MHOTOCTYMNeHYa-
TbiIl U Pa3BETBMIEHHbIN XapaKTep, TO XefaTesibHO BCe
3TO yKa3aTb B CornalueHunm n JoroBoputbCa O ToM,
YTO Ha Nepvog NPOoBeAEeHUA MeanaL MM YyYaCTHUKN
cnopa He 6yayT co3faBaTb HOBble MPOLLECChI.

Ecnn mex gy yyacTHMKamm HeT crnopa, a 3aKno-
YeH JOroBoOp, pPasHoriacua No KOTOPOMy CTOpPO-
Hbl MAHUPYIOT NepefaBaTb B MegnaLuio, TO U3
cornalwieHus o Megrauuy AOMKHO C 4OCTaTOUYHOW
ACHOCTbIO C/lejoBaTb, O KakoM florosope (unu go-
roBopax) nget peyb. OT0 HeOO6XOAMMO Afs TOrOo,
4yToObI M36eXxaTb HeonpeaeneHHOCTH B BONpoce
0 TOM, MPUMeEHAETCA N Mefmauma K JaHHOMY [1o-
roBOpY W1 AOFOBOPaM.

Bpemsa n mecto megunauyuv

B CornaweHunn onpegnensaTcs MecTo 1 Bpems
Megmaumu. B kauectse MecTa NpoBeAeHUs Meauva-
LM1 peKoMeHAYyeTCA N36paTb HENTPasbHYO TeppU-
TOPWIO, C KOTOPOW He CBfA3aHa HN OfHa 13 CTOPOH
cnopa. HentpanbHO n3bpaHHOE NomellLeHre He-
006Xx0AMMO ANisi COXpPaHeHUs KOHGUAeHUMaNbHO-
CTU CcBefeHnI, 06Cy>KhaeMblX B Xo4e Meanaumnm,
a TakXKe AnA Toro, YTobbl KaXkaasa U3 CTOPOH YyB-
cTBOBasia cebs1 B 6€30MacHOCTU N HE UCMbITbIBA-
na pguckomdopTa U gaBneHus oT npebbiBaHUA
Ha TePPUTOPMM OMMOHEHTA.

B CornaweHun yka3sbiBaeTca fata v Bpems npo-
BEeAEHNA MeAMATUBHbBIX CNylaHnid. MoXeT ObITb
onpegeneH rpadurik NpoBefeHNA CNyLLAHWIA, KOTO-
pbill B CBOIO OYepenb MOXKHO MepeaaTb B Cy4 UK
apbuTpax Ana Toro, YToObI OTNOXKUTL CyAeOHbIN
npouecc.

I1l. CTATbU

B CornaweHnn Takxke MOXHO yKa3aTb o0OLwuii
CPOK NeperoBopoB (Meanayunm), Mo NCTEYEHUM KO-
TOPOro CTOPOHbI MOTYT HayaTb AN NPOAOIKNTD
cynebHble pasbupartenbcTBa, ecnvm meguaums
He 3aBepLlUMTCA cornalleHem ob yperynmposa-
HUK crnopa.

MepwnaTtop

B CornaweHuv onpegensaetca KaHauaaTypa me-
AraTtopa un HecKoNbKo KaHanAaaTyp. Ecnm cnop
MMeeT MYNbTUKYNbTYPHbIA XapakKTep, y4acTHU-
KN Meavaumm pasHbIX NOJIOB, HaLMOHaNbHOCTEN
WJIN CNOP OYEHb CIIOXKHbBIN, TO PEKOMEHIYIOT 13-
6upaTb HECKONbKNX MeANaTOpPOB, KOTOpble MOryT
pasfnennTb Mexay coboli neperoBopbl C pas3HbIMU
y4YaCTHUKaMM UM NO onpeaesnieHHbIM TeMam. KaH-
AVAaTypbl MeQUaTOPOB MOTYT ObITb NMPeASIOKEHDI
CTOPOHaMW B MUCbMaX, MHULIMPYIOLLMX MeamnaLmio,
1 3aTem 3aKkpensieHbl B CornawieHunm.

B CornalwueHun onpegensaTcs ponb 1 GyHKLMN
MefmaTopa, onpeaenAeTca OTBETCTBEHHOCTb Me-
anaTtopa. B yacTHOCTKM, ycTaHaBNMBaeTCA, YTO Me-
ANaTop — 3TO HENTPANIbHOE NINLIO, KOTOPOE He JaeT
COBETOB CTOpPOHaM crnopa. [pu 3ToM ¢ cornacms
CTOPOH MefunaTop MOXKET AaTb TaKOW COBET, KOTO-
pbli He ABNAETCA 00A3bIBAOLMM AN1A CTOPOH.

PekomeHayeTcAa yKasaTb, UTO MeanaTop He Mo-
eT ObITb BbI3BaH B KauecTse CBUAETENA Mo Aaeny
KaK B OTHOLUIEHUN OOCTOATENBCTB, 06CYKAAeMbIX
B XO4e Meavaunn, Tak U B OTHOLIEHUMN CaMoro dakK-
Ta Megmaunn.

C6opbl 1 pacxoabl

B pasgene o cbopax n pacxofax yctaHaB/vBa-
eTCs BO3HarpakgeHve meamnaTopa, NopanokK ero
onnatbl. O6bIYHO CTOPOHbI YYACTBYHIOT B OMJaTe ro-
Hopapa MeamnaTopa 1 CONyTCTBYIOLMX PACXOA0B
B PaBHbIX JONAX.

O6blYHO cOOpbl MeagmnaTopa 3aBUCAT OT CYyMMbI
TpeboBaHU.

OtpenbHo B CornalieHny oroBaprBatoTca fo-
NOJIHATENbHbIE Pacxofdbl CTOPOH HA OpraHm3a-
LU0 Merauum, NpoBeaeHNe CRyLaHni, obenbl
N TPAHCMOPTHbIE PAcXodbl, PACXOAbl HA CEKPETa-
peMn, HoTapuranbHOe 3aBepeHmne NN NepeBOAbI.

Bonpocbl KOHPUAEHLMaNnbHOCTY

KoHdmaeHumanbHOCTb Npolecca meanaumnm —
3T0 ee 6a30BbIV NPUHLKM. s TOro, YTOObI CTOPO-
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Hbl HE 3710yNOTPe6AANU NpoLeaypon Meanaumnm
B LienAx Ao6blun Hbopmaumv ana nocneayowero
pa3pelLeHA cnopa B cyae nnu B apbutpake, cre-
AYyeT C OCTOPOXKHOCTbIO YperynmpoBaTb BOMPOChI
KOHOMAEHUMANBHOCTA U OTHOCUMOCTU CBEOEHWN,
packpbiBaeMbix B xode meguaunun. Tak, cnegyet
OrpaHnyYnUTb NPaBoO yYaCTHUKOB Cropa 3anpa-
W1BaTb JOKYMEHTbl, MOArOTOBJ/IEHHbIE B CBA3Y
C Meaviaunen gnsa uenemn, He OTHOCALMXCA K Me-
anauumu.

Kpome Toro, pekomeHayeTCa orpaHMunTb nepe-
YeHb cnyyaes, Korga MHbopMaLmMa UIn JOKYMEHTbI,
MosnyyeHHble B Xo4e Meauaumm, MoryT ObiTb pac-
KpbITbl. TaKMMU CITyYasiMn MOXKET ObITb, HaNpuMep,
cornacme BCex y4aCcTHUKOB criopa, TpeboBaHue
3aKOHa, He0bXOAMMOCTb NpPefOoTBPALLEHNA Npe-
CTyNneHna Wi Bpeaa 340POBbIo, MHble (Ha yCMO-
TPEHME CTOPOH).

MpuHUMNbI Meanayun

B CornaweHnn 4acTo yKa3biBaloTCA MPUHL MBI
Meamaumm: JO6POBONbHbBIA XapaKTep yyacTus,
KoHOMAeHUManbHOCTb. YKa3blBaeTcA TakKe, UTo
lopugnyeckasa cuaa MMPOBOroO COralleHns, Nog-
MMCcaHHOrO Mo pe3ynbTaTaM Mearaumm, BO3HMKaeT
TOMbKO B CJTyyae ero NofnucaHna co CTOPOHbI BCex
YUYaCTHMKOB Crnopa.

NMpumeHnmoe npasBo

Ecnn yyacTHUKM ABnAOTCA pe3maeHTamu pas-
HbIX CTPaH, CNOpP UMeET TPaHCHALNOHaNbHbIN Xa-
pakTep, TO peKoMeHAyeTCA onpenennTb Npaso,
npumeHumoe K CornatueHuto. Mpu sTom Heobxoau-
MO y4ecTb 0CO6eHHOCTU ncnosHeHus CornalleHms
B Pa3fINYHbIX OPUCANKLNAX.

O6pasel, CornalweHuns 0 NpoBeaeHNN NpoLie-
Aypbl Megrauumn 1 nosnoxeHre o cbopax MOMXHO
CKauaTb Ha canTte LleHTpa meguauum “Solis”: www.
solismediation.ru

7O cornaweHne pa3paboTaHo C yyeTom no-
cnefHen poCCMNCKOM M aHIUNCKON NPaKTUK Meau-
aunn 1 MOXKeT OblTb AOMOSTHEHO NCXOAA U3 UHANBU-
ZyarnbHbIX XapaKTepUCTUK KOHKPETHOrO JOroBopa
unm cnopa.

MpaBuna npoBepeHNA meanauun gnsa
MeXAYHapOAHbIX 1 MOPCKUX CMOPOB

B CornaweHun o nposefeHun npouegypbl
MeAnauunmn CTOpoHbl MOTYT U36paTb NpaBuna me-
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Aviauunu, KoTopble 6yayT gononHaTb CornalleHue.
Takme npaBuna NnpegnaraTca pasNyHbIMK Opra-
HU3aLMAaMMN.

Tak, Hanpumep, ANA MOPCKUX CMOPOB MOMHO
BOCMONb30BaTbCA YCIOBUAMY NPOBeAeHNA Meana-
uun JTOHOOHCKOW MOPCKOW accoumaumm apouTpos
(nocnepHAs pepakuma npuHata B 2002 roay) (pa-
nee - Ycnosusa LMAA).

B Ycnosuax LMAA onpegensaeTcs, 4to CTOpoO-
HaM Heobxoanmo n3bpaTb MeanaTopa B TeueHne
14 gHen CO AHA UHMLMNPOBAHNA NpoLeaypbl Me-
Anaumn, onpepenaeTca NopAagoK MHULMNPOBaHKA
Meauaunu.

Ecnmn cTOpOHbI He MOTYT CaMOCTOATENIbHO 13-
6paTb MeanaTopa, TO OHU MOTryT 0OPATUTLCA 3a MNo-
MOLLbIO MO 3TOMY Bonpocy K Npe3ngeHty LMAA.

MNocne Ha3HaueHMs MeanaTopa CTOPOHbI 06-
MEHMBAIOTCA NO3NLUUAMM NO Aeny, nepedatoT o-
KYMeHTbl MeguaTopy. Mpu HeobxoaMmMocCTun CTo-
POHbI MOTYT OrpaHMuUNTb 06bem nepegaBaemblx
LOKYMEHTOB, UTOObl Megunauus He Gbina CNLLKOM
3aTpaTHOW 1 JONTON.

B Ycnosusax LMAA onpegensatotca 0683aHHOCTY
MeamaTopa, ero npasa 1 NPUHLKUMbI PaboTbl.

C cornacma CTOpPOH MeanaTop MOXET BbIC/Y-
WwaTb cBUAETeNen no geny.

B cootBetcTBMY € Ycnosuamn LMAA megunatop
MOXeT NpeanokKnTb CTOPOHaM YC/IOBUSA, HA KOTO-
PbIX OHY YPEerynmpytoT cnop, ChopmMynnpoBaTh 3Tu
YCNOBMA U NPELNOXKUTb CTOPOHaM 1X 00CYAnTD.

Ecnn cTopoHbl MONpocAT 06 3ToM, MeanaTop
B Mpouenype meanaumm cornacHo Ycnosmam LMAA
MOXeT 0hOPMUTb MeANATUBHOE COrfalleHne Kak
apburTpa)KHOE peLleHne Ha COrMacoBaHHbIX YC/O-
BMAX, 1 B 3TOM Clyyae meguaTop byaert MmeTb CTa-
Tyc apbuTpa.

Ba)KHO OTMeTUTb, UTO B Cllyyae NpPUMeHeHNsA
Ycnosun meguauum LMAA Ttapudbl 3a meguauunto
ycTaHaBnmsatoTca B LMAA, nx pekomeHayeTca 3a-
6naroBpemMeHHO 3anpocuTb y Accoumauunm.

Ha caite LMAA Takxe onybnnkoBaHbl npaBuia
nposefeHna meguauum The LMAA/Baltic Exchange
Mediation Terms 2009. OHM HECKO/bKO OTINYAlOTCA
ot Ycnosuin megmaumn LMAA 2002 roga B Yyactu No-
pAfKa YCTaHOBNEHMA 1 OMaTbl BO3HarpakaeHus
mMeamatopy (cm. ctaTbio 13).

[na mexkpyHapoaHbIX CMOPOB MOXKHO BOCMNOS1b-
30BaTbcA [Mpasunamu megmauumn KOHCUTPAJTT (2021
roga). OHu ony6nukoBaHbl Ha calite KOHCUTPAJ
Ha PyCCKOM fi3blKe.

B 3Tnx npaBunax Takxke onpegenaeTca nopagok
OTKpbITWA Npoueaypbl megunauumn. CTopoHe gaetca
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30 gHenr Ha OTBET Ha NpPeAsioKeHe O Havase nNpo-
ueaypbl meguaumn.

CTOPOHbI MOTYT CaMOCTOATENIbHO Ha3HaYNTb
OJHOrO0 NN HECKONbKUX MeanaTopoB unm o6-
paTnTbCA 3a MOMOLLbIO K COOTBETCTBYOLEMY
yupexgeHuio unu nuyy. Npn HasHavyeHUn me-
AnaTopa Takoe yupexaeHue fONXKHO yunTbliBaTb
npodeccroHan3m MmeamnaTopa, reHaepHyo naeH-
TUYHOCTb CTOPOH, reorpadpuyeckme n HauoHasnb-
Hble XapaKTePUCTUKN CNopa — C TOW LeNblo, YTo-
6bl MeanaTop Obl1 HENTPaNbHBIM MO OTHOLLEHWIO
K CTOpOHaMm.

Mpasuna megnauun FOHCUTPAJT onpegensatoT
pexum 3awmntbl NHGOPMaLMK, NepefaBaemon
B Xxoe Meauaumun. B Hux onpegensaercsa, Kakue
JaHHble He MOTyT 6bITb NCMOJIb30BaHbI B KauecTBe
[OKa3aTeNbCTBa B XO4e ApPYrunxX pa3brpatenbcTs.

B npasunax megnauun KOCHUTPAJl ycTaHas-
NMBaETCA NOPAJOK 3aK/IUYEHNA MUPOBOIo Corna-
LWeHnA No pesynbTaTam Meguaunu, NopAaaoK ero
3aBepeHna MeanaTopoM, a TakxKe YCTaHaBNNBaeTCs,
YTO AaHHOE MMPOBOE COrMaLlEHNE MOXKET UCTOJb-
30BaTbCA B KAYeCTBe AoKa3aTeNlbCTBa TOro, UTO OHO
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CTano pesynbTaToM MeauaLy 1 YTO Ha HEro MOX-
HO CCbIIATbCA AN1A NoyYeHna cyaebHoON nomoLm
B COOTBETCTBUM C MPUMEHUMbIM 3aKOHOAATENb-
CTBOM.

Take npaBuna NPOACHAIT NOPALOK OMnaThbl
c60poB 3a MeaMaunto, Posib MegmaTopa B ApYyrnx
pa3bupaTenbcTBax, OTBETCTBEHHOCTb MefuMaTopa
1 npegnaratoT TUMOBbIe OFOBOPKM O MeAraLm Ans
BKJIIOUEHNA B JOTOBOPbI CTOPOH.

Mpasuna megmnauynn IOHCUTPAJ 2021 roga
npepactasnaAlT cobor Hanbonee NosHoe n coBpe-
MeHHOoe cobpaHune CTaHZaPTHbIX YC/IOBUIA NPOBe-
JEeHVA MeXXayHapOo4HOM Meanaunm, KOTopble MOryT
ObITb AOMONTHEHDI MHAVBUAYANIbHBIMA YCIOBUAMY
ctopoH B CornalleHuu o NpoBefeH NpoLeaypbl
mMegmaumm.

Takum 06pasom, AnAa paspelleHnsa mexayHa-
POAHOro MOPCKOro cnopa MoXHo coctaButb Co-
rnalieHue o NpoBeAeHMM NpoLleaypbl Megnauuy,
BOCMO/1b30BaBLUMCb PEKOMEHAALMAMM STON CTaTbMK,
a TakXe npaBunaMmm Megmaumm, paspaboTaHHbIMU
JloHAOHCKOW MOPCKO accoumaumen apouTpoBs unm
IOHCUTPAJL. =
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Agreement on Conducting
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The article is devoted to the analysis of the concept and importance of mediation in the legal system. The
author introduces the stages of planning and conducting mediation, highlights the key functions of the
mediator. The article also examines the use of mediation as a way to protect the rights and freedoms of

citizens.
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aritime Law Journal #3/2021 published an

article “Advantages and procedure of mari-
time dispute resolution through mediation” In it we
talked about what mediation is, how this procedure
takes place and what are its advantages in dispute
resolution.

Mediation refers to one of the ways to settle
a dispute. The usual ways to settle a maritime
dispute are through negotiation, arbitration, or
litigation.

Mediation is a way of settling a dispute in which
the disputing parties choose one or more media-
tors (mediators). The mediator listens to the parties
and helps them find a creative solution to the dis-
pute. The mediator helps find a solution that may
not always be obvious to the parties.

Mediation begins with the parties entering into
a mediation agreement (the “Agreement”). In this
agreement, the parties choose a mediator, establish
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rules of mediation, its cost and procedure of costs
distribution.

Participants of mediation

The Agreement shall define the participants of
the dispute. The conflicting parties must determine
who the parties to the dispute are, whose interests
are affected by the conflict. It is necessary to iden-
tify these people in the mediation agreement. The
parties to the dispute are not always the same peo-
ple whose rights are legally affected by the dispute.

The real party to the dispute may not only be a
party to the contract (e.g. a company, which could
be a plaintiff or a defendant in court), but also its
owners, its parent companies or people who have
no legal connection to the party in dispute, but
who have a direct interest in resolving the dispute
and have the authority to make the final decision



regarding the fate of the dispute. The mediator’s
task is to find the real stakeholders in the conflict
and involve them in the negotiation, to name them
as a party to the dispute in the Agreement.

Subject matter of the dispute

The Agreement specifies the subject matter of
the dispute. If there are several court proceedings
between the parties to the dispute, there are sev-
eral subjects of the dispute, or the dispute is multi-
stage and ramified, it is advisable to specify all this
in the Agreement and to agree that the parties to
the dispute will not create new processes for the
duration of the mediation.

If there is no dispute between the parties, but
there is an agreement, which the parties intend
to submit to mediation, the mediation agreement
should make it clear which agreement (or agree-
ments) is being referred to. This is necessary in or-
der to avoid uncertainty as to whether mediation
applies to the contract or contracts in question.

Time and place of mediation

The Agreement defines the place and time of
mediation. It is recommended that the place of
mediation be a neutral location with which nei-
ther party to the dispute is connected. A neutrally
chosen location is necessary to preserve the confi-
dentiality of the information discussed during the
mediation, as well as to ensure that each party feels
safe and free from the discomfort or pressure of
being on the opponent’s property.

The Agreement specifies the date and time of
the mediation hearing. A timetable for the hearing
can be set, which in turn can be referred to a court
or arbitration to postpone litigation.

The Agreement may also specify a general nego-
tiation (mediation) period, after which the parties
may begin or continue litigation if the mediation
does not result in a settlement agreement.

Mediator

The Agreement identifies a mediator or multiple
mediators. If the dispute is multicultural, the partic-
ipants are of different genders, nationalities or the
dispute is very complex, it is recommended to elect
several mediators, who can share the negotiations
with different participants or on specific topics. Me-
diators can be proposed by the parties in the letters
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initiating the mediation and then enshrined in the
Agreement.

The Agreement defines the mediator’s role and
functions and defines the mediator’s responsibil-
ities. In particular, it is established that mediator
is a neutral person, who does not give advice to
parties in dispute. At the same time, with the con-
sent of the parties, mediator may give such advice,
which is not binding for the parties.

It is recommended to specify that the mediator
may not be called as a witness in the case, both
with regard to the circumstances discussed in the
mediation and to the fact of mediation itself.

Fees and Expenses

The section on fees and expenses sets forth the
mediator’s fee and how it will be paid. Normally,
the parties share equally in the mediator’s fees and
related expenses.

Usually, the mediator’s fees depend on the
amount of the claim.

Separately, the Agreement stipulates the par-
ties’ additional expenses for mediation, hearings,
lunches and travel expenses, secretarial costs, no-
tarization or translations.

Confidentiality Issues

Confidentiality of the mediation process is its
basic principle. In order to ensure that the parties
do not misuse the mediation process in order to
obtain information for the resolution of the dis-
pute in court or arbitration, the confidentiality and
relevance of the information disclosed during the
mediation process should be carefully regulated.
For example, the right of litigants to request docu-
ments produced in connection with mediation for
purposes other than mediation should be limited.

In addition, it is recommended to limit the cases
in which information or documents obtained in the
course of mediation may be disclosed. Such cases
may be, for example, consent of all participants
of the dispute, a legal requirement, the need to
prevent a crime or harm to health, others (at the
discretion of the parties).

Mediation Principles
The principles of mediation are often stated
in the agreement: voluntary participation, con-

fidentiality. It is also mentioned that a mediated
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settlement agreement becomes legally valid only
if signed by all parties to the dispute.

Applicable law

If the participants are residents of different
countries, and the dispute is of a transnational
character, it is recommended to determine the
law applicable to the Agreement. In doing so, it
is necessary to take into account the specifics of
the implementation of the Agreement in different
jurisdictions.

A sample Mediation Agreement and fee clause
can be downloaded from the website of the Solis
Mediation Center: www.solismediation.ru

This agreement is developed taking into ac-
count the latest Russian and English mediation
practices and can be amended on the basis of in-
dividual characteristics of a particular agreement
or dispute.

Mediation rules for international and maritime
disputes

In the Mediation Agreement, the parties can
choose mediation rules to supplement the Agree-
ment. Such rules are proposed by various organi-
zations.

For example, for maritime disputes, the London
Maritime Arbitration Association Mediation Rules
(last adopted in 2002) (“LMAA Rules”) may be used.

The LMAA Terms specify that the parties shall
elect a mediator within 14 days from the date of
initiation of the mediation procedure, defining the
procedure for initiation of mediation.

If the parties are unable to select a mediator
on their own, they may seek the assistance of the
LMAA President in this regard.

After the appointment of the mediator, the par-
ties shall exchange positions on the case and hand
over documents to the mediator. If necessary, the
parties may limit the amount of documents handed
over so that mediation is not too costly and time
consuming.

The LMAA Terms and Conditions shall define the
mediator’s duties, rights and principles.

With the consent of the parties, the mediator
may hear witnesses in the case.

Under the LMAA Terms and Conditions, the
mediator may propose to the parties the terms on
which they will settle the dispute, formulate these
terms and invite the parties to discuss them.

If so requested by the parties, the mediator in
mediation under the LMAA Terms and Conditions
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may formalize the mediation agreement as an ar-
bitration award on agreed terms, in which case the
mediator will have the status of arbitrator.

It is important to note that if the LMAA Media-
tion Terms and Conditions apply, mediation fees
are set by the LMAA and are recommended to be
requested in advance from the Association.

The LMAA/Baltic Exchange Mediation Terms
2009 are also published on the LMAA website.
These differ slightly from the LMAA Mediation
Terms of 2002 in terms of how mediation fees are
determined and paid to the mediator (see Arti-
cle 13).

For international disputes, the UNCITRAL Medi-
ation Rules (2021) may be used. They are published
on the UNCITRAL website in Russian.

These rules also define the procedure for open-
ing a mediation procedure. A party is given 30 days
to respond to a proposal to commence mediation.

The parties may appoint one or more media-
tors on their own or request the assistance of an
institution or person. When appointing a mediator,
such institution shall take into account the pro-
fessionalism of the mediator, the gender identity
of the parties, and the geographic and national
characteristics of the dispute, so as to ensure that
the mediator is neutral in relation to the parties.

The UNCITRAL Mediation Rules define a regime
for the protection of information conveyed in the
course of mediation. They define what data cannot
be used as evidence in other proceedings.

The UNCITRAL Mediation Rules set out how
a mediation settlement agreement shall be con-
cluded, how it shall be certified by the mediator
and stipulate that the settlement agreement may
be used as evidence that it is the result of media-
tion and that it may be invoked for judicial relief
under applicable law.

The rules also clarify the payment of mediation
fees, the role of the mediator in other proceedings,
the liability of the mediator and offer model medi-
ation clauses for inclusion in the parties’ contracts.

The 2021 UNCITRAL Mediation Rules are the
most comprehensive and up-to-date collection of
standard terms for international mediation, which
can be supplemented by the individual terms of
the parties in a Mediation Agreement.

Thus, a Mediation Agreement may be drafted
to resolve an international maritime dispute using
the recommendations of this article as well as the
mediation rules drafted by the London Maritime
Arbitration Association or UNCITRAL. =
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[lpaBoBana npupoaa AOrosopa
nepeBo3KM rpy3a: 3apyb6e>kHbin onbIT
N POCCUNCKOE OCMbICNNeHne

Cmames nocsaweHa onpedesnieHUt0 Npagosoli nNpupodbl 002080pa Nepeso3Ku 2py3ad. [ia 3mozo asmop
onpedesiiem SKOHOMUYECKYIO Ueslb 002080pd, €20 NpedMem U 0meemcmeeHHOCMb 3d €20 HapyuleHUe.
Coo6pazHo 3mum mpem cocmasigaouumM Cmames noodesieHd Ha mpu Yyacmu. Aemop makxe paccma-
mpugaem pezyniupogaHue npasosoli NpupoObl 002080pa Nepeso3Ku 8 3dpybexxHbIX NPasonopAOKax,
a umeHHo 8 npase AHenuu, lepmaHuu u OparHyuu. Ha ocHoge nosy4yeHHo20 Mamepuana asmop desiaem
861800 0 B03MOXHOCMU OesleHus 0b6A3amesibcmeaa u3 002080pa nepeso3Ku Ha 0bA3amenibcmea om-
HOCUMesibHO 2py3a u 0653amesibCmaa omHocuUmesbHo CyoHd. Bcmamee ommeyaemcs, ymo 8 poccuti-
ckol npagosoli GOKMpuUHe NpuCymcmayem HecKOJIbKO YHUKA/IbHbIU OM UHbIX NPAB8oNOPAOK08 8327150
Ha nepesosKy, 8 MO 8peMs KaK KaKux-1ubo hakmuyeckux npednocsl/IoK 0718 Makozo NOHUMAHUA Hem.
Asmop Oesiaem 861800, YUMo 002080p nNepeso3KU 8 POCCULICKOM npase npedcmassisem coboli 0653a-
mesibCmaeo 0 2py3e, Komopoe eK/lo4Yaem e cebs 0653amesbcMeo o cyoHe.

Kntouesoie c108a: 002080p nepeso3Ku 2py3d, MOPCKAs Nepeso3Ka 2py3d, 06593amesibCmaeo o 2pys3e,

0653amesibcmMeo o cyoHe.

pPaHCMOPTUPOBKA IPY30B — OfMH U3 BaXKHENLLIMX

3N1eMeHTOB MeXAyHapoaHow Toprosnu. Takas
TPaHCNOPTUPOBKA OMNOCpeaoBaHa MHOXECTBOM
Pa3nnyHbiX OOrOBOPHbIX MOLI,EJ'IQIZ, oTnn4yarownx-
CcA CBOMMM Cl'IeLl,I/I(I)I/NeCKVIMI/I 0COBGEHHOCTAMMU.
Tak, HanprMep, TPAHCNOPTUPOBKA FPy3a MOXET
OCyLWeCcTBAATLCA C UCNONb30BaHMEM JOroBopa
apeHbl TPAHCMOPTHOrO CPeACTBa C SKMMAXKEM
(Tarm-yapTep), AOroBOpa PENCOBOro YapTepa,
YapTep-NapTun N NHbIX. Y KaXKaoro 13 3Tmx goro-
BOPOB MMeeTCsl COOCTBEHHaA NpaBoBas NPUPoAa,
KoTopasnA npeponpenensaeT MOAenb ero NPaBoBoOro
perynnpoBaHus.

B HacTosAwel paboTe B KauecTBe 06beKTa pac-
CMaTpUBaeTCA JOroBOp nepeBo3Kku rpy3a. Onpege-

JIeHVe oroBopa NnepeBoO3KN rpy3a faeTca B CT. 785
MparkpaHckoro Kogekca Poccuinckon Oepepaunn
(nanee - NK PO)', noroBopa MopcKol nepeBo3km
rpysa — B cT. 115 Kogekca Toprosoro mopensaBsa-
HuA Poccuiickon ®epepaunn (ganee - KTM PO)2,
PaccmoTpeHwme forosopa nepeBo3ku rpysa oy-
[eT, B NepByio oyepefb, OCHOBAHO Ha U3yUYeHUM
MOPCKOW nepeBo3KM rpysa. Bbibop nmeHHO Mop-
CKOW NepeBO3KM B KauecTBe OCHOBHOIO 0ObeKTa
HaCToALWEro NccnegoBaHnA 060CHOBAH creayto-

CobpaHue 3akoHopaTenbcTBa Poccuiickon Oegepaunn
o1 2021, N2 47, cT. 7796.

2 CobpaHue 3akoHopaTenbcTBa Poccuiickon Oepepaummn
o1 1999, N@ 18, cT. 2207.
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WMMK NpnYnHamn. Bo-nepBblx, MOpCKaa TpaHC-
NopTUPOBKA FPy3a Kak CTapenwmnini n nogpobHo
N3YyYeHHbIN Cnocob nepeBO3KN yperynnpoBaH
bornee 06CTOATENIBHO OTHOCUTENBHO MOoAeNen rne-
pPEBO3KU B APYrMX NOAOTPACAAX TPAHCMOPTHOrO
npaea. Mopckas nepeBo3Ka rpy3a — 3T0 OCHOBa A/1A
perynmpoBaHuAa Apyrux BMAOB NepeBo3Ku. YcTa-
HOBVB NPUPOAY MOPCKOWN NepeBO3KK Fpy3a, Mbl
CMOXeM cenatb BbIBOA 1 O MPUPOAE VHbIX BUAOB
nepeBo3Ku. Bo-BTopbix, 60Mbluast YacTb MUPOBOW
TOProB/N OCYLLECTBNAETCA UMEHHO NO MOPIO®. Tem
He MeHee, Mbl 6yieM 06paLLaTbCA U K MHbIM BMAAM
nepeBO3KM B TOM Cllyyae, eCiiv X perynmpoBaHme
COAEePXKUT 0COOEHHOCTU, BarKHble /1A HACTOSILLIEN
cTaTbW.

HeobxoanmocTb nccneqoBaHuA NpaBoBON Npu-
pofbl 4OroBOpa NepeBo3Kn 060CHOBAHA, B NEPBYIO
ouepepb, TEM, YTO OTBETCTBEHHOCTb MNepPeBO3un-
Ka orpaHuyeHa. OrpaHMyYeHne OTBETCTBEHHOCTMH,
B CBOI ouyepefb, BOSMOXHO TONIbKO B TOM CJly-
yae, eCn rpaHnLbl COOTBETCTBYIOLLETrO JOrOBOPA
B MOJIHOW Mepe onpeaeneHbl. B HacTosAllee Bpems
€MHOrO NOAXOAA K XapaKTepHbIM YepTaM U, COOT-
BETCTBEHHO, MPVPOAE AOroBOpa NePeBO3KM rpysa
B POCCMNCKOM MpaBe He CII0KWUOCh. Takasa Heo-
npeaeneHHoOCTb UMEET NPaKTUYECKOe 3HaUEHME,
B MepPBYIO OUepeab, BCNEACTBME HEOQHOPOAHOCTY
cynebHOM NpaKTUKMN.

Llenbto HacToAwel paboTbl ABNAETCA YCTaHOB-
NeHve NPaBOBON NPUPOAbI 4OrOBOPa NEPEBO3KNU
rpy3a. [pu gocTuKeHM YKazaHHOWM Lenun Mbl CMO-
YKEeM cienatb BblBOJ O TEX XapaKTepPHbIX YepTax,
KOTOpble NO3BONAT OTAENUTb JOFOBOP MNEPEBO3KM
OT VIHbIX JOrOBOPHbIX TUMOB (TaiM-yapTep, pernco-
BbIll YapTep U Hble).

MpaBoBas Npupoaa AOroBopa B HacToALleln
CTaTbe pacCMaTPUBAETCA Ha OCHOBE TPEX dJ1eMeH-
TOB: 9KOHOMMYECKOW LiesI OTHOLLEHUI, CKaabl-
BaOLMXCA U3 NCCNIeAYyEMOro 4OroBoOpa; npeame-
Ta JOroBopa (xapaKTepHbIX 4na 4OroBopa npas
1 06A3aHHOCTEN CTOPOH); OTBETCTBEHHOCTU CTOPOH
Mo COOTBETCTBYIOLLEMY OFOBOPY.

DKOHOMMYECKan Liefb — BaXKHelLWas YacTb Jo-
60ro rpakaaHCcKo-npaBoBOro 0b6A3aTenbCTBa, Tak
KaK rpaxJaHCcKoe NpaBo Kak COLanbHbIA UHCTUTYT
ABNAETCA He YEM MHbIM, Kak 0bOpMIIEHMEM TEX OT-
HOLLUEHWI, KOTOPbIE BO3HMKAIOT MEXAY CTOPOHAMU
3KOHOMMYECKOro 060pOTa, 1 HanpaBleHO Ha NONCK

* bonee 80 NpoOLIEHTOB MUPOBOI TOPrOBAN OCYLLECTBNA-
eTcA no Mopto [neKkTpoHHbIn pecypc] // HoBoctn OOH
[news.un.org]. Pexum goctyna: URL: https://news.un.org/
ru/story/2018/11/1343431 (gata obpalyeHunn 12.04.2022).
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6anaHca B Takux oTHoWeHUusAx*. rHopupoBaHue
SKOHOMMYECKOW Liefin JOrOBOPa MOXET NPUBECTA
K TOMY, UTO perynMpoBaHue JOroBOpHOro Tmna
He 6yfeT cOOTBETCTBOBaTb TEM peanuam, 4NiA Ko-
TOPbIX TaKOW JOrOBOP CO3[aBascs, — OH He bygeT
MCNONb30BaTbCA CTOPOHaMU, B 3TO BPeMA CTOPO-
Hbl 00A3aTeNbCTBEHHOrO OTHOLIEHNA By T NCKaTb
cnocobbl n3bexaTb NPUMEHEHUA COOTBETCTBYHO-
wux Hopm. Torga rpaxgaHckoe nNpaBo He GyfeT Bbl-
MOJHATb CBOKO OCHOBHY!O LieJib — YNopagoUnBaHue
OTHOLUEHMI MeXAY Y4aCTHUKaMmn obopoTa.

MpenomeT ob6s3aTeNnbCcTBa, B CBOK ouyepenb,
3aKJ/1l04YaeTCs B NpaBax M 06513aHHOCTAX CTOPOH
fJoroBopa. B HacTosAwen paboTte npeameT 06s3a-
TeNbCTBa onpefenaeTca C akL,eHTOM Ha ero xa-
pPaKTEPHOM UCMOJIHEHUN, TaK KaK MMEHHO TakKoe
NCMOJSIHEHME onpefenaeT NPaBOBY NPUPoOAyY
Jorosopa.

WccnepoBaHme OCHOBaHUIM OTBETCTBEHHOCTY
3a HeucnosiHeHne obA3aTenbCTBa NO3BOSIUT OMNpe-
LennTb NPaBOBYIO NPUPOAY LOrOBOpa NEPEBO3KM
C yueToM unx dpaktmyeckonm peanusauumn. lMpasosoe
perynmpoBaH/ie KOHKPETHOro 06:A3aTeNbCTBEHHOrO
OTHOLLEHMA peanusyeT cebA TONbKO B TOM Cyyae,
€C/IN OTHOCUTENBHO ero YCJIOBUI UM UCMOSTHEHWSA
BO3HMKaeT crop. Llenb rpaxkgaHckoro npaea — no-
NcK 6anaHca MHTepPecoB CTOPOH, yYacCTBYOLWMX
B rpa)kjaHCKom obopoTe’, B Cilyyae, ey cnopa
MeXAY TakMMK YYaCTHMKaMM HET, HEeT U Heobxo-
AVIMOCTV Takol 6anaHc uckaTb. B gaHHOM cnyuae
HaMW NPUMEHSAETCA CiefytoLan TIor1Ka: ecsiv Lo
HeceT OTBETCTBEHHOCTb 3a HapyLUeHVe Kakon-nnbo
0653aHHOCTU MO JOrOBOPY, TO Takasa 00653aHHOCTb
XapaKTepusyeT ero NpaBoBYio NPUPOLY.

. DkoHOMMUecKan uenb gorosopa
nepeBO3KU N €ro COOTHOLLEHnE

C NnpaBoBbIM 0opopMIIeHnEeMmM
COOTBETCTBYIOLWMNX OTHOLIEHNN

Toprosna B ee TPagMLUMOHHOM CMbICEe Npesa-
ycMaTpurBaeT nepegayvy ToBapoB OT OAHOro nunua
apyromy. Takasa nepepgava B 60/bLINHCTBE CIyYaeB
He MOXeT OCyLLecTBNATLCA 6e3 HEOOXOANMOCTU [O-
CTaBKyM TOBapa. B 3aBncnmocTu OT ycnosuin JOoroso-
pa nmbo npopasel, 1160 NoKymnaTesib COOTBETCTBY-
loLLero ToBapa OpraHn3yeT ero TPaHCMOPTUPOBKY.
TpaHcnopTupoBKa rpysa daktnueckn onocpenyet

4 UWepweHesuy I.®. YuebHMK TOprosoro npasa. 9-e usg. - M.:
MockoBckoe HayuHoe nsgaHue, 1919. - C. 5.

5> Tamxe.C.6.



No6Y SKOHOMUYECKYHO OrnepaLuio, pesycmaTpu-
BaloLLyto nepeaayy ToBapa®.

B aTOM Ccnyyae oCHOBHOW Liesibio MepeBO3KY, Kak
npaswuno, Asnsaetca 6esonacHan JOCTaBKa ToOBapa
13 OHOro MecCTa B ApYroe BO NCMOJIHEHME UHbIX
ZLOroBOpOB (MOCTaBKK, KyNAn-npoaaku, MN3NHra
1 VIHbIX) Uy obocobneHHan focTaBKa rpysa B Tex
cny4anx, Korga rpy3ooTnpaBuTenb 1 rpy3ononyya-
Tenb ABNATCA OAHMM NiMuoM. [paBoBoe odpopmre-
HVe TakoW AesTENbHOCTU MOXET ObITb Pa3NYHOE’.

OCHOBHOW 3KOHOMUYECKON 0COBEHHOCTbIO
MOPCKOW NepeBO3KN rpy3a OTHOCUTENbHO NHbIX
[LOroBOPOB, OMNOCPEAYIOLLMX TPAHCMOPTUPOBKY rpy-
33, ABNAETCA TO, YTO OTHOLUEHUSA C MEPEBO3UNKOM
CKNafblBalOTCA He O cyfHe, a o rpy3e. Hbimun cno-
BaMM, C SKOHOMMNYECKOW TOUKN 3peHIs, B LOroBOpe
NnepeBO3KU BaXKEH UMEHHO GaKT JOCTaBKM rpy3a.
O6cTOATENBbCTBA, CBA3AHHbIE C TPAHCMOPTHBIM
CpencTBOM, MOTYT UMETb 3HayYeHune, Hanpumep,
B C/lyyae npefocTaBneHnsa CyaHa, HeCOOTBETCTBY-
foLlero TpeboBaHNAM MOPEXOLHOCTH, U3-3a Yero
repeBo3Ka OCYLLECTBIEHA ObITb HE MOXKETS,

OT1nnuaTb NepeBO3Ky OT AOrOBOpa apeHAbl cya-
Ha criefyeT No HanNMYmMio KOHOCaMeHTa Ha nepe-
JaBaemblil NepeBo3umnKy rpys. OTHowweHWA Mexay
NMLAMN U3 KOHOCAMEHTa CKaAblBalTCA O rpyse,
N 3KOHOMUYECKU 1X cnegyeT KBannduumposaTb
KaK nepeBO3Ky.

KoHocameHT (1nu TpaHCMopTHaA HaknagHas,
B 3aBUCKMOCTY OT BUAA NepeBo3Km)® — 3TO OCHOB-
HOW JOKYMEHT, ONpeAensaoWwmnin OTHOLEHNA MeXIy
nepeBoO34YnKoM u rpyzootnpasutenem. OH cogep-
XKUT CBEleHNA O NepeBo3Ke, NPefoCTaBIeHHOM
rpy3e u Mectax oTnpaBneHNs N Ha3HaYeHNA.

MNpw ocyLecTBNeHNN NepeBO3KN rpy3a HapAagy
C KOHOCAMEHTOM WM TPAHCNOPTHOW HaKagHOM
MOXeT CyLLecTBOBaTb M CaM JOTOBOP NepeBO3KM
rpy3a, KOTopblii onpefenaeT OTHOLWEHUA MeXAy
rpy3ooTtnpasutenem n nepeso3ynkom. KoHoca-
MEHT, B CBOIO oYepefb, ABNAeTCA 06A3aTeNbHbIM
He TOJNbKO AJ1A rpy300TNpPaBMTeNa 1 NepeBo3UnKa,

S Umumeogep. K. IKCMopT: NPaBO U NPAKTVKA MEXXAYHAPOS-
Hou Toprosnau. — M.: lOpugnyeckasa nutepatypa, 1993. -
C.281.

7 Tam xe.

8 Maritime Law. 3rd ed. / ed. by Baatz Y. London: Informa
Law. 2014. P. 125-126.

9 KoHocCaMeHT npumeHAeTCcA AN BOLHOIO TPaHCNopTa,
TpaHCMNOpPTHasA HaknagHaa AnsA WHbIX BUAOB TPAHCMOPT-
HbIX CpeACTB, CM.: TpaHCMOPTHOe NpaBo: obuas yacTb /
oTB. pea. [yxHo H.A., 3emnuHa A.M. — M.: KOpraniyecknin nH-
ctutyT MUATa, 2017. - C. 145.

I1l. CTATbU

HO 1 B OTHOLLUEHMAX NepeBOo3ULKa 1 rpy30nosyya-
TenA, TEKCT XKe AOroBopa NPUMEHUM K TaKUM OTHO-
LUEHNAM TOJIbKO B TOM CJlyyae, eC/iv Ha 3TO NPAMO
yKa3aHo B KoHocameHTe (cT. 119 KTM PO).

Beumay TOro, 4To OCHOBHbIM OOBEKTOM, OTHOCK-
TENbHO KOTOPOrO 3aK/loUYaeTca 4OroBop NepeBo3-
KK, ABNAETCA rpy3, a He TPAHCMOPTHOE CPEACTBO,
MOXHO CAenaTb BblIBOJ, YTO IrPy300TNpaBUTESio
Nno JOroBOpYy NepeBO3KM HE BaXKHO, KaKoe MMEH-
HO NnUo OyaeT GaKTUUYECKM OCYLLECTBATb TaKyto
nepeBO3Ky, ClleoBaTeNibHO, U 0bLlero TpeboBa-
HMA K IMYHOMY UCMOSTHEHNIO JOrOBOpPa NepeBo3KM
ObITb HE MOXET.

B aTOM Cnyyae, ucxogd u3 Toro, 4To SKOHOMMYe-
CKW JOrOBOp MepeBO3KM 3aK/OYaETCA O rPYy3e, a He
O CyAiHe, NepeBOo34MK MO TaKOMY JOrOBOPY MOXeT
ABNATbCA KaK GpaKTUUYECKM OCYLLeCTBAALWMM Mne-
PEeBO3KY rpy3a, Tak 1 He OCYLLECTBAALWMM TaKYHO
nepeBO3Ky CaMOCTOATENIbHO, TO eCTb AOTOBOPHbIM
nepeBo3umkom'. OTHOLLIEHMA MeXY OFOBOPHbIM
nepeBO3YMKOM 1 FPY300TNPaBUTENEM C TOUKM 3pe-
HUA NX SKOHOMUYECKOW NPUPOAbl He OTNIMYAOTCSA
OT OTHOLUEHUN MeXAy NepeBO3UYMKOM, OCYLLECT-
BAAKLWMM NepeBO3KY CAMOCTOATENIbHO, U FPYy30-
OTNpaBUTENEM.

B poroBope ¢ nepeBo3UYMKOM MOXKET ObiTb 060-
3HaYeHa BO3MOXHOCTb CMeHbl MeCTa Ha3HaueHus,
YKa3aHve Ha KOHKPETHOro NepeBo3yrKa Uu KOH-
KpeTHoe CyZIHO, KOTOPOe AOJIKHO NepeBesTu Co-
oTBeTcTBYOWMI rpy3. OQHAKO Takue yKasaHusA
ABNATCA GaKynbTaTUBHbLIMU OTHOCUTENIbHO 061-
3aHHOCTY MepeBes3Tu rpy3 B COXpaHHOCTU. Bpag
NN MO>KHO CYMTaTb 00A3aTENbCTBO HAPYLLEHHbIM
1 TpeboBaTb yObITKM 3a HapyLeHMe JOoroBopa
B TOM CJlyyae, ecnu rpy3 6bin 4OCTaBEH B COXPaH-
HOCTMW, HO NpPY 3TOM ObINN HapyLUEHbl YCIIOBUA
[lOroBOpa 0 KOHKPETHOM NepeBo3UKKe (B C/lyyae,
€C/IN TaKoe YCJIOBUE He OblfIo YKa3aHO CTOPOHAMM
B KauecTBe CYyLWeCcTBEeHHOro'""), Tak Kak CTOpoHa
He NpeTepreBaeT HapyLUeHNe ee SKOHOMMNYECKOro
nHTepeca'?.

Taknum 06pa3om, IKOHOMUYECKON Lenbio Jo-
roBopa nepeBO3KN ABNAETCA TPAHCNOPTMPOBKaA
rpy3a o MecTa Ha3HauyeHus, yCoBmA OTHOCUTESb-

1© Baatz Y. Op. cit. P. 189-190.

" lbid. P. 131-132; Hong Kong Fir Shipping Co. Ltd v Kawasaki
Kisen Kaisha Ltd [1962] [Electronic resource] // LawTeacher
[lawteacher.net]. URL: https://www.lawteacher.net/cases/
hong-kong-fir-shipping-co-v-kawasaki-kisen-kaisha.php
(date of access 17.04.2022).

12 Chitty on Contracts / ed. by Beale H.G. London: Thomson
Reuters. 2018. Para 1-062. P. 18.
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HO cnocoba, Buia n cybbekTta pakTmyeckom nepe-
BO3KMN HE MMEIOT CYLLLeCTBEHHOIO SKOHOMIYECKOTO
3HaueHus, KpoMe CJTyyaeB, Korga 3To 6b11o Bblge-
NeHO CTOPOHaMM B KaueCTBe TakoBOro, WK TaKue
YCNIOBUS CYLLECTBEHHO HAPYLLIAKT SKOHOMUYECKUIA
NHTEpPEC CTOPOHbI 00s13aTeNbCTBa ',

Il. MpepmeT Aorosopa nepeBo3KM rpysa

B ocHOBHOW YacTy CTaTby Mbl PAaCCMOTPUM He-
KoTopble 0cOOEHHOCTY MPaBOBOro perynMpoBaHus
nepeBO3KM rpy3a Ha NprMepe MOPCKOro npasa
B Pa3NIMYHbIX CTPAHAX M MEXAYHAPOAHO-MPaBOBOM
perynupoBaHuu 1 onpegenvm npegmeT oroBopa
nepeBo3Ku rpysa B Poccun.

AHznuA. B aHrnmMinckom npase BCeacTeue Wu-
POKOro NpYMeHeHNs NPUHLUMNa cBo60AbI 4OrOBO-
pa CyLlecTBEHHbIE YCNIOBUA JOTOBOPaA NepeBO3KU
onpepenanTca CamyMU CTOPOHaMU B 3aBUCMOCTH
OT LieNI1 COOTBETCTBYIOLLEro 06sA3aTeNbCcTBa U ero
cneundryeckmx ocobeHHocTen. [aHHbIA NPUHLMN
pacnpoCTpaHAeTCA 1 Ha Te Clyyau, Korga ycioBusa
porosopa 6biny cdopmynmpoBaHbl B COOTBETCTBIM
¢ cpopMMpoBaBLLMMUCA B TeYeHMe JONruX neT
npvHUMnamn', BaxkeH KOHKPETHbIV JOrOBOP Y KOH-
KpeTHble 06A3aTe/IbCTBa CTOPOH, 13 HETO BbITEKA-
lore. B 3Tom KOHTEKCTe onpefennTb Kakue-nnbo
obLienprHATbIE CYLLeCTBEHHbIE YC/IOBMA OFOBOPA
nepeBO3KN 3aTPYAHUTENIbHO'.

CTporo roBops, B aHMNICKOM NpaBe Takon Ka-
Teropuu Kak «jorosop nepeoskm» HeT. O6sa3aH-
HOCTW MO NepeBO3Ke MOXHO C HEKOTOPOW foNneNn
YCIIOBHOCTV ONpeaennTb Kak 06A3aHHOCTU Mo Xpa-
HEHWUIO rpy3a BO BPEeMSA ero TpaHCnopTMpoBKu (bail-
ment). [loroBop nepeBo3ku opopmnaeTca ABymMs
LOKyMeHTamu: charterparty (orosop mexay nepe-
BO3UMKOM U rpy3ooTnpasuTenem) u bill of lading
(koHOCcameHT)'. Charterparty — 370 cornaweHue
MeXay NepeBo34rKOM 1 Fpy300TNpaBUTeNieM OTHO-
cuTenbHoO cyaHa. [Nlo Hemy onpefenATcA CTOPOHDI
006513aTeNbCTBA, YCNI0BUA NPefoCTaBNeHNA CyaHa,
€ro KauecTBO U MHble 0OCTOATENBCTBA, COMYTCTBY-

3 Pasnuume mexnay 3HauyeHmem ycnosui (conditions) n ra-
paHTun (warranties) B gorosope, cm. Hong Kong Fir
Shipping Co. Ltd v Kawasaki Kisen Kaisha Ltd [1962].

' Rainy Sky S. A. and others (Appellants) v Kookmin Bank
(Respondent) [2011] [Electronic Resource] // The Supreme

Court [supremecourt.uk]. URL: https://www.supremecourt.
uk/cases/uksc-2010-0127.html (date of access 17.04.2022).

> Todd P. Principles of the Carriage of Goods by Sea. London,
New York: Routledge. 2015. P. 376.

¢ Ibid. P. 4.

loLiMe nepeBo3Ke, B OTHoWweHun cyaHa'’. Bill of lad-
ing — 3TO TPAHCMOPTHbIV LOKYMEHT, 3aK/TH0YaEMbIi
Ha CTaguu UCNOJIHEHUA [OroBOPa, OTHOCALMNINCA
K rpy3y v onpefensoLuii ero KayectTso, Konuye-
CTBO U MHble XapakTepucTrku. MNpu 3Tom yKasaH-
HbI TPAHCMOPTHbIV AOKYMEHT MOXET COAEepPKaTb
N [OrOBOPHbIe YCIOBUA OTHOCUTENIbHO NpPaBuif
nepeso3kun'd. MNpu stom ycnoswus bill of lading aB-
NATCA 0653aTENbHLIMY U IMEIOT NPUOPUTET Haj
ycnoBuamn charterparty'®, mak kak nucemeHHeole
ycnosus bill of lading npnHMMalloTCA CTOPOHaMM
nocse 3aK/YeHnsa HenocpeaCcTBEHHOIo JOroBopa
nepeBo3KMU.

Taknm 06pa3om, B aHMNINCKOM NpaBe NepeBo3-
Ka ornocpepyeTca ABYMA OCHOBHbIMU MHCTUTYTa-
MU — HENOCPEeCTBEHHbIV fOrOBOP Mexay nepe-
BO3UMKOM 1 rpy3ooTnpaButenem — charterparty,
N TPaHCMOPTHbIM AoKymeHTOM — bill of lading.

Charterparty 6biBaeT Tpex OCHOBHbIX B OB:
demise charter (aumans-vyaptep), time charter
(Tanm-uapTep) u voyage charter (pencoBblin Yap-
Tep). Anman3-yapTep Wam YyapTep C nepepayden
BMafeHna Ha CyAHO UCMONb3yeTcA CTOPOHaMM
rpaxaaHCKMX NPaBoOOTHOLLIEHWU B OCHOBHOM AJ1A
HaNOroBbIX Lenen u NPUMEHAETCA OTHOCUTENb-
HO pefKo?’, Mo3TOMY Mbl OCTAaHOBMMCS Ha ABYX
OCTaBLUMXCA BUAAX YapTepoB: TallM-yapTep v pen-
COBbIN YapTep.

Tarim-yapTep npepcTaBnaeT cobo Nosb3oBa-
H1e 06beMoM CyfiHa, U OCHOBHOW 0COHEHHOCTbIO
YKa3aHHOro f,oroBopa ABMAETCA TO, YTO PUCK Bpe-
MEHHOW 3a1ePXKKN NPUHUMAET Ha cebsa GppaxToBa-
Tefb, TaK KaK MaTuT 3a Bpems nNpefocTaBieHns
cyAHa ana nepeBo3ku rpysa?’. B ceoto ouepeab
pencoBbI YapTep NpeacTaBasaeT cobol BCe TO e
nonb3oBaHne 06beMoMm cyAHa, ofgHaKo nnata ¢op-
MUPYEeTCsA B COOTBETCTBUM C KOJTMYECTBOM, BECOM
1 OpyrMy 06CTOSTENbCTBAMU, CBA3AHHBIMU C TPY-
30M?%. [py3ooTnpaBuTenb B peNcoOBOM YapTepe
06A3yeTcA onnaTMTb TPAHCMNOPTUPOBKY rpy3a
M3 MecTa OTNpaB/ieHUA [0 MecTa Ha3HauyeHus,
a He BpeMs MoJIb30BaHWA TakUM cygHoMm. Kpome

7 lbid. P. 86-87, 148.

'8 Wilson J.F. Carriage of Goods by Sea. Edinburgh: Pearson.
2010.P.117.

Y Leducv Ward [1888] [Electronic Resource] // Swarb [swarb.
co.uk]. URL: https://swarb.co.uk/leduc-v-ward-1888/ (date
of access 17.04.2022).

2 Baatz. Y. Op.citP. 118.
2 Todd P. Op. cit. P. 8.
2 |bid. P. 86.



TOro, B PEMCOBOM YapTepe Ha NepBoe MeCTO Bbl-
XOHAT TaKXe NONOXKeHNA 0 fleMepeke 1 NpocToe
CyAHa®, Tak KaKk rpy300TnpaBuTenb NiaTuT He 3a
BPeMA NMonb30BaHWA CYAHOM, a 3@ KOHKPETHbI
penc.

B cnyyae, ecnv rpy3 6bin 3arpy»KeH HUKe ycTa-
HOBJIEHHOrO B floroBope o6bema, To NepeBo3UmnK
Brpase TpeboBaTb ynnaTy NonHoro ¢paxTa, Kak
ecnn 6bl rpy3 6bla 3arpyeH B MOJIHOM OroBO-
peHHOM ob6beme. Takoe ABNeHME HOCUT Ha3BaHKe
«MepTBbI GppaxT»*, «MepTBbI GPaxT» B OCHOBHOM
B3bICKMBAETCA MMEHHO B paMKax PencoBbIX YapTe-
pOB, TaK Kak ero Hanuuvie obycnoBneHO TeM, UTO
LieHa foroBopa chopmynnpoBaHa B COOTBETCTBUN
C Tem 06beMOM CyfHa, KOTOpOe 3aHMMaeTcA nepe-
BO3VMbIM rpy3om?®. B forosopax TariM-yapTepa
YCNoBuA 0 «<MepTBOM dppaxTe» YXOAAT Ha BTOPOW
MnaH, Tak Kak B YKa3aHHOM Brie YapTepa OCHOBHOM
XapaKTepUCT1KOM ABNAETCA TO, YTO MaTa OCyLecT-
B/IAETCA 3a BpPeMs, KOTOpOoe CyHO Unun ero obbem
HaxoQuTCA B HamMe y ppaxToBaTtens, a He dpakTnye-
CKUn 06bem rpysa Ha 6opTy. Hannume «mepTBoro
dpaxTa» Kak KOHCTPYKLMY NoATBEepXKAaeT Npupoay
nnatbl N0 PeNCOBOMY YapTepy Kak nnaTy 3a 06bem,
3ape3epBUPOBAHHDBIN AN1A NepeBO3KM OrOBOPEH-
HOro rpysa.

OCHOBHOW OTANYUTENIBHOW YepTOM NpegmeTa
pasfnyHbIX BUAOB AOrOBOPOB TPAHCMNOPTUPOBKM
rpy3a B aHIMACKOM NpPaBoMnopsaKe ABAAETCA TO,
YTO OHW 3aKJKYAOTCA UMEHHO OTHOCUTENBHO CYA-
Ha - NpepocTaBfieHNa ero obbema ana TpaHcnop-
TUPOBKMU rpy3a. B To Bpema Kak ycnosus o rpyse
ABNATCA MO0 YaCTbIO TaKOro JOroBOPa, NMOO Bbl-
pa)keHbl B KOHOCAMeHTe 1 NpeACTaBaAAT cO60M
06A3aHHOCTb MO XpaHEeHW0 TPAHCMOPTUPYEMOrO
rpysa (bailment).

Mpw 5TOM criepyeT yunTbiBaTb, YTO TaKOe NPaBo-
BOE pelleHne oTpaxKaeT SIKOHOMMYECKYIO Lienb —
TPaHCNOPTUPOBKY rpy3a 13 OQHOro MecTa B ipyroe.
OTa uenb BblpaXkaeTcA Kak B CTaHAapTHbIX Gpop-
MynuMpoBKax charterparties®, mak u 8 npupooe bill

3 Todd P. Op. cit. P. 88.

2 AIC Limited v Marine Pilot Limited (The Archimidis) [2008]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=168970
(date of access 17.04.2022).

% China Offshore Oil (Singapore) International Pte Ltd v Giant
Shipping Ltd (The Posidon) [2001]; Pentonville Shipping Ltd
v Transfield Shipping Inc (The Johnny K) [2006].

% CMm., Hanpumep, cTaHZapTHylo dopmynuposky BIMCO
Just in Time Arrival Clause for Voyage Charter Parties 2021
[Electronic Resource] // BIMCO [bimco.org]. URL: https://
www.bimco.org/contracts-and-clauses/bimco-clauses/

I1l. CTATbU

of lading Kak BOKyMeHTa, oTpa<atoLero BTopyio
OCHOBOMOMAraLLylo YacTb NePeBO3KMN — YCII0BUA
o rpyse?.

lepmarus. § 407 TepmaHCKOro TOProsoro yno-
XeHus (ganee - I'TY)® onpepensaer forosop nepe-
BO3KM Yepe3 06A3aHHOCTb NepeBo3yMKa AoCTa-
BWTb rpy3. B aTom onpegeneHnn BaxxHO 06paTnTb
BHMMaHVe Ha TO, YTO 06A3aHHOCTb NepeBO3YKKa
onpefenaeTca U3 HeoOXOAMMOCTY AOCTABKM rpy-
33, @ He NpefoCTaB/eHMA CyQHa UM MHOTO TPaHC-
NopTHOro cpepacTsa. MNpwv 3Tom rpysononyyartenb
MOXeT noTpeboBaTb OT NepeBo3unKa nepenatb
emy rpys (§ 421 I'TY). HekoTtopbie aBTOpPbI fake
OTMeualoT, YTO NepeBo3Ka rpysa no cmbicny § 407
MOXeT OCYLLEeCTBNATLCA 6€3 NCNOoNb30BaHNA KaKo-
ro-nnbo TPaHCNOPTHOIO cpeacTBa®.

B 3TOM KOHTEKCTe OTYETNNBO BUAEH OT/INYALO-
LWMIACA OT aHMMUINCKOTO NMoAxXo4 K ONnpefeneHunto
nepeBO3KM He Yepes ABa CBA3aHHbIX Mexay cobom
ob6a3aTenbCcTBa — NpefocTaBneHne obbema cygHa
1 OCYyLLECTBNEHNE TPAHCMOPTUPOBKN rPy3a, HO Ye-
pe3 otaenbHy 0643aHHOCTb MO AOCTaBKe rpysa
He3aBKCMMO OT YCJIOBUI O cyaHe. Mpu 3Tom, 6e3-
YC/IOBHO, CONYTCTBYOLE NepeBO3Ke rpysa ob-
CTOATENbCTBA, CBA3aHHbIE C CYAHOM, YYMTbIBAIOTCA
HeMeL KM 3aKoHoJaTeNeM.

§ 416 I'TY 3akpennaeT, 4TO NepeBO3YNK He-
CeT OTBETCTBEHHOCTb Mepep rpy300TnpaBuTenem
3a noBpexxaeHue rpysa B xoge nepeosku. OT-
JenbHO OTMETUM, YTO NepeBOo3Ka rpy3a B Hemell-
KOM npaBe npefcTaBnAeT cobo fOCTaTOUHO y3Koe
06A3aTeNbCTBO, KOTOPLIM HE OXBATbIBAKTCA UHbIE
yCIyru, KOTopble MOTYT COCTaBNATb NePeBO3KY
SKOHOMMYecKM. TaK, Hanpumep, NorpysKa u Bbl-
rpy3Ka rpysa, HeCMOTPA Ha TO, YTO OHa ABNAeTCA
COCTaBHOW YaCTblo NEPEBO3KN B SKOHOMUNYECKOM
CMbICJIE CNIOBQ, B COCTAB NepPeBO3KU He BXOAAT, a Ha-

current/just-in-time-arrival-clause-for-voyage-charter-
parties-2021 (date of access: 12.04.2022). B gaHHOM CTaH-
JAapTHOM YC/IOBUW MPOABAAETCA LieNib NepeBO3KM rpy-
3a — TPAHCMOPTMNPOBKa rPy3a B pamMmKax COrNacoBaHHOrO
BpemeHun. GENCON 1994 [Electronic Resource] // BIMCO
[bimco.org]. URL: https://www.bimco.org/contracts-and-
clauses/bimco-contracts/gencon-1994 (date of access
12.04.2022).

¥ Todd P. Op. cit. P. 348.

% Handelsgesetzbuch [Electronic resource] // Bunde-
sministerium der Justiz [gesetze-im-internet.de]. URL:
https://www.gesetze-im-internet.de/hgb/ (date of access
12.04.2022).

2 baxuHa M.A. loroBopbl NepeBO3KM rpy30B 1 TPAHCMOPT-
Hom sKkcneguummn B Poccun n fepmannn. — M.: MNpocnekT,
2016.-C. 11.
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nnyme Takux obs3aHHOCTeN B YapTepe obpasyeT
«CMeLUaHHbIN» Jorosop.

§ 437 I'TY perynupyeT nonoxeHue GpakTmyecko-
ro nepeBo3unka B 065A3aTeNbCTBEHHON Lienoyke
MeXay rpy3ooTrnpaBuTesieM, OrOBOPHbIM 1 dakK-
TUYECKUM NepeBo3umKkamu. PerynnposaHue aktu-
yeckow nepeBo3Kku chopmynmposaHo B I'TY B cooT-
BETCTBUY C aHaNormyHbiMu®' nonoxeHuamm ct. 10
KoHeeHuun OOH o mopcKoln nepeBo3Ke rpy3oB
1978 ropa (manee - fambyprckme npasuna). MNpu
3TOM daKTNUYeCKMi MepeBo3UnK MOXET Nob30-
BaTbCA BCEMU CPeCTBaMM 3aLUMTbl, YCTAHOBMIEHHbI-
MM B JOrOBOpPE MeXAY rpy300TrnpaBUTenemM 1 fo-
roBOPHbIM NMepeBo34YMKOM. [leficTBMe foroBopa
nepeBO3KM PacnpOCTPaHAETCA Ha 3TO TpeTbe Lo
(dbakTrueckoro nepeBo3sumKa)s,

Taknm ob6pa3om, npegMeT JOroBopa nepeBos-
K1 B TOProBom npaBe lepMaHumn onpegenseTcs
yepe3 06A3aHHOCTb fOCTaBUTb rpy3. IMeHHO 3Ta
006A3aHHOCTb BblAenAeTcsa aBTopamMmu Kak oTnmyu-
TeslbHaA yepTa yKasaHHOro goroeopa. lNepeBo3ka
rpysa 13 mMecTa OTMNpaB/ieHNs 4O MecCTa Ha3Haue-
HMA — OCHOBHasA xapakTepucTKa JoroBopa nepe-
BO3KM B lepmaHuun, koTopasa GopmmpyeT ero Kak
OTAENbHbIN 06A3aTeNbCTBEHHBIN TUME. [pn 3TOM
06A3aTenbCcTBa O cygHe B l[epMaHnn NOIHOCTbIO
BbIBeAeHbI 13 NpeameTa JOroBopa NepeBo3Ku.

®Oparyus. Bo dpaHLy3ckom npaBe npeameT Jo-
rosopa nepeBo3KuM onpeaenseTca yepes obA3aH-
HOCTb MepPeBO3UlKa Mo JOCTaBKE rpy3a U3 O4HOro
MecTa B Apyroe®*. Hagnex<alum ke NCnonHeHu-
eM Takol 06A3aHHOCTUN ABNAETCA AOCTaBKa rpy3a
B MOPT Ha3HaUYeHUs B HagneXalem COCTOAHUM
B COOTBETCTBUU C YCIIOBMAMY OrOBOpA.

O6a3aTenbCTBO NO NepeBO3Ke rpysa, B CBOIO
ouepepnb, NennUTCA Ha ABe YacTu: 06A3aHHOCTb
no nepemetleHuto rpysa (l'obligation de déplace-
ment) n 06sa3aHHOCTb Mo ero Bbigaue (lobligation
de livraison).

30 Koller I. Transportrecht. Kommentar zu Spediriion und
Gutertransport. 5 Auflage. Miinchen: Verlag C.H. Beck.
2004 S. 30.

31 Enge H.-Ch., Schwampe D. Transportversicherung. Recht
und Praxis. 4 Auflage. Bremen: Springer. 2012. S. 383.

32 United Nations Convention on the Carriage of Goods by
Sea 1978 [Electronic Resource] // UNCTAD [unctad.org.].
URL: https://unctad.org/system/files/official-document/
aconf89d13_en.pdf (date of access 13.04.2022).

3 Koziol H. Basis Question of Tort Law from a Germanic
Perspective. Wien: Jan Sramek Verlag KG. 2012. P. 105-106.

3 Enge H.-Ch., Schwampe D. Op. cit. S. 373.

% Bobongo L.Ch. Le Prix dans le Contrat de Transport de Mer-
chandise: thése de doctorat en droit. Paris. 2016. P. 130.
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B cooTBeTCTBUM C 06A3aHHOCTbIO NO Nepeme-
LWEeHMIO rpy3a nepeBo3unKk 06A3aH oCyLwecTBUTb
TPaHCNOPTUPOBKY rpy3a O MecTa ero HasHaueHus,
NPV 3TOM B XOAe TaKON TPaHCMOPTUPOBKM OH NpW-
HMMaeT Ha cebA 06:A3aHHOCTb No 3aboTe o rpy3e®.
Tak Kak 0643aTeNnbCTBO 13 JOrOBOPa NEPEBO3KM AB-
naetca obA3aTenbCTBOM pe3ynbTata®, To B ciyyae
noBpeXAeHWA rpy3a B XOfe NepeBO3KM BO3HNKaeT
OMpOBePXKMMana NPe3yMNumna BUHbI NepeBo3UmnKa
B YKa3aHHOM HapylweHumn®®, C HekoTopo fgosen
AOMNYLEHNA TaKylo 06A3aHHOCTb MOXXHO OTHECTY
K 06A3aHHOCTW O CyAHe, TakK Kak BO3MOXHOCTb
nepemeLlleHna rpy3a onpeaenaeTcs COCTOAHNEM
Cy[Ha, FOTOBHOCTbIO 3KMMaxa 1 Apyrumm obcron-
TenbcTBaMu. Tem He MeHee, onpeaenaoLmnM B AaH-
HOM CJlyyae ABNAETCA MMEHHO rpy3, ero COCToAHNE
1 6e30NacHOCTb, @ He KauyecTBO CyaHa.

B cBolo ouepeab 0653aHHOCTb MO AOCTaBKe
rpy3a Bblpa)kaeTca B HEOOXOAMMOCTY nepefaun
rpysa nonyuyatento®®. 3ty 06A3aHHOCTb MOXHO
onpenenvTb B COOTHOLLEHNW ABYX ABNEHNIA: 3aX0f,
CyfHa B NYHKT Ha3HaueHus, KOTOpbI onocpeayeTt
OKOHYaHMe TPaHCNOPTUPOBKM (UK 06A3aHHO-
CTW MO NepemMeLLeHunto rpy3a), 1 nepefaya rpysa
rpysononyuyarento, YTO ONocpeayeT OKOHYaHuve
npouecca nepeBo3ku. Nepenava rpysa rpysono-
nyyaTenio 1 ero NPYHATUE ABNAETCA UCMONTHEHNEM
06A3aHHOCTM MO Bbldave rpy3a*. imeHHo 3Ta 061-
3aHHOCTb ABNAETCA onpeaensatoLe Ana Jorosopa
nepeBo3Kn*'.

Taknm o6pa3om, 06A3aHHOCTb NepeBO3UnKa
npwv nepeBo3Ke rpy3a MOXeT ObITb Tak Xe pasae-
NeHa Ha ABe YacCTu — YacCTu, OTHOCALLENCA K CyaHY,
N YacTun, OTHOCALWENCA K rpy3y. [pn 3ToM nmeH-
HO pe3ynbTaT NepeBO3KU — AOCTaBKa rpysa rpy-
30MonyyaTento 1 ero NPUHATUE —ABNAETCA AAPOM
¢dpaHLy3cKkoro goroBopa nepeBo3ku*. B otnnume
OT aHMMICKOro nNpasonopsaaka Bo OpaHuymm o6a-

3% lbid. P.132.

3 |bid.

3 MopaHowep J1.)K. paxpaHckoe npaBo OpaHuun. T. 2. — M.:
NHoctp. nuT, 1960. — C. 306.

3 Bobongo L.Ch. Op. cit. P. 133.

40 Ibid.P. 136.

41 Paulin. Ch. Les contrats de transport de marchandises.
Paris: LGDJ. 2005. P. 243.

42 Cour de cassation, Chambre commerciale, du 18 octobre
1988, 87-13.000, Inédit. [Electronic Resource] // Légifrance
[legifrance.gouv.fr]. URL: https://www.legifrance.gouv.fr/
juri/id/JURITEXT000007083913?init=true&page=1&que
ry=87-13000&searchField=ALL&tab_selection=all (date
of access 13.04.2022).



3aTeNbCTBa O FPy3e 1 O CyfAHE YeTKO He pasrpa-
HuYeHbl. B cBOO ouepenb ¢ppaHLy3CcKuin noaxon
OTNIMYaeTCA OT FepMaHCKOro TeM, YTO OH BCe e
BKJIOUAET B MOHATME NepeBO3KnN 06A3aTeNbCTBO
0 CyfHe, XOTA TaKne 06s3aTeNIbCTBa HE MMEIOT Ca-
MOCTOATENbHOIO 3Ha4YeHUA. [1oroBop NepeBo3Ku
rpy3a Bo ¢paHLy3CKOM NpaBe MOXHO 0603HauNTb
KaK «06A3aTefIbCTBO O rpy3e, BKIoYatolLee 06a3a-
TeNIbCTBO O CyAHe».

Poccutickoe npaso. Ctatba 785 'K PO onpepens-
eT JOroBOp NepeBo3KM rpy3a yepes 06A3aHHOCTb
nepeBoO34MKa [OCTAaBUTb BBEPEHHDI eMy rpy3
B MecTo Ha3HaueHuA. CynebHas npakTMKa ToJNKy-
eT faHHoe nonoxeHue K PO 6ykBanbHO, He pac-
WnpAa npegmeT nepesosku rpysa*. OTHoweHuA
Mo [OroBOpY NepeBO3KM BO3HMKAKOT MexXay nepe-
BO3UYMKOM 1 FPy300TNpaBuTENEM.

B poccuiickol JOKTpUHe NnpegMeT JOrosopa
nepeBO3KWN onpegensAeTca Kak AecTBuUA nepe-
BO34UMKa MO TPAHCNOPTUPOBKE (NepemeLleHmnto)
rpy3a 13 nyHKTa OTNPaBieHNs B MYHKT Ha3Have-
HUA 1 BblJaya ero rpysonosyyatento*. B gaHHOM
cnyyae Mbl BUAMM, UTO MpeaMeT JoroBopa nepe-
BO3KM BblAePXKNBAETCA B KOHTUHEHTaNIbHON Tpa-
AVLMW 1 OEeNNTCA Ha ABe cocTaBnsawowme. Agpom
[OroBopa NepeBO3KM ABNAGTCA Fpy3, NpUyYem
HeKoTopble aBTOPbI jaXke YKa3blBalOT Ha TO, UTO
OTHOLLEHMSA MO JOroBOPY NEPEBO3KN BO3HNKAIOT
Nno NOBOAY KOHKpemHoU NapTuu rpysa, Ha3blBas
COOTBETCTBYIOLLIA IOFOBOP «NepPeBO3KOM OTAENb-
HOro rpysa»®.

HekoTopbiMK aBTOpaMy OTMeYaeTcs, uYto Ao-
roBop NepeBO3KM NpeacTaBnseT cobom CloXHoe
TPEXCTOPOHHEE OTHOLLUEHUE MeXAy rPy300TNpaBu-
Tesiem, MepeBO3YNKOM 1 rpy3ononyyatenem®, Tak
KaK Yy rpy3onosyyaTtena BO3HUKAlOT NpaBa n oba-
3aHHOCTM 13 TAaKOro [OroBOpa, Hanpumep, 0b6s-
3aHHOCTb NPUHATB rpy3. Takasa No3nUUA NpeacTas-
nAeTcA crnopHow. Bo-nepBbix, cama KOHCTPYKLKXA
CT. 785 TK PO He npegnonaraeT Hanuume TpeTben
CTOPOHbI B IOrOBOPE NepeBO3KHY, YTO NOATBEPKAa-

4 Cm., Hanpumep: OnpepeneHne Cyne6bHoW Konneruu
Mo SKOHOMUYECKUM cropam BepxosHoro cyfa Poccuinckon
Qepepaumm ot 01.12.2021 N2 305-5C21-15028 // CMNC KoH-
cynbtaHTlntoc.

4 bpazuHckuli M.W., BumpaHckul B.B. [loroBopHoe npaBso.
[JloroBopbl 0 nepeBo3Ke, BYKCMPOBKE, TPAHCMOPTHOW SKC-
neguLmMK ¥ MHbIX ycnyrax B chepe TpaHcnopTa. KHura 4. -
M.: CratyT, 2003 // CINC KoHcynbTanTlntoc. C. 306

4 [lyeurckuli b.M. Kommepueckoe npaso Poccun. — M.: KOparir,
2003. - C. 251.

4% Tam xe.
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eTca cynebHon npakTukon®’. Bo-sTopblX, LOroBOp
NnepeBO3KM 3aKJIIOYAETCA MeXAY NePEBO3UYNKOM
1 rpy300TnpaBuTenemM, COOTBETCTBEHHO, 1 06A3a-
TeNIbCTBO MO TaKOMY [JOrOBOPY BO3HMKAeT Mexay
o0603HaueHHbIMU nnuamu (cT. 308 MK PO). B 1O e
Bpems 00A3aHHOCTb MO NMPUHATUIO FPy3a Y rpy30-
nonyyaTtens oCHOBaHa He Ha JOroBope NnepeBo3KM
camoM no cebe, a Ha KOHOCAMEHTE, KOTOPbI B 3TOM
KOHTeKCTe BbICTynaeT LieHHOW 6ymaroin 1 yaocToBe-
PSET NPaBO rpy30nosyyYaTeNia Ha BNageHne Takum
rpy3om. O6:a3aHHOCTb MO MNPVHATUIO FPYy3a Y UHble
06A3aHHOCTU rpy30nosyyaTens, B CBOK oyepeab,
OCHOBAHa Ha 3akoHe*®, [laHHoe 06CToSATEeNbCTBO
NMeET Ba’KHOE 3HAYEeHVE B CBA3M C TEM, UTO [OrO-
BOPHbIN UCK K MEPeBO3YMKY MEET UMEHHO rpy30-
OTNpaBuUTeNb, a He rpy3ononyyatens. [pysononyuya-
TeNb KaK BlageneL rpysa no KoHocameHTy* nmeet
MHble UCKM — BeLHbIN (cT. 301 TK PO)*° n genmkTHbIN
(cT. 1064 TK PQ)>'. B 3TOM KOHTEKCTe CKopee cnepy-

4 TNoctaHoBneHue Mpe3ngmnyma Boiclwero apbutpaxHoro
cyna Poccuniickorn ®epepaumm ot 21.09.2004 N2 1901/04 //
CMC KoHcynbraHTlntoc.

% Hanpwumep, ofHON 13 Haubonee YyacTo BCTPEYaloLMX-
CA KaTeropun fen, CBA3aHHbIX C BUHOW rpy3onosnyyare-
NA NPY NPUHATUN FPy3a, ABNAETCA HapyLUeHNe YyCTaHOB-
NEHHOI YCTaBOM »KeJie3HOLOPOXKHOMO TpaHcnopTa 0bs-
3aHHOCTU MO OYNCTKE KOHTEHEPOB-LIMCTEPH OT OCTaTKOB
paHee nepeBe3eHHOro rpysa. OTBeTCTBEHHOCTb rpy30-
nonyyaTena B TaKOM Cilyyae HOCUT AeNMUKTHbIA Xapak-
Tep, cM. MocTaHoBneHre ApbutpaxHoro cyaa lanbHeBo-
cToyHoro okpyra ot 10.02.2022 Ne ®03-199/2022 no feny
Ne A51-7145/2021 // CNC KoHcynbtaHTlntoc; MNoctaHoB-
neHve ApbutpaxHoro cyaa 3anagHo-Cubrpckoro okpy-
ra ot 17.11.2021 N° ®04-5829/2021 no peny N° A67-
11115/2019 // CMNC KoHcynbtaHTlntoc.

O dyHKLMM KOHOCAMEHTA KaK TOBapopacnopaanTenbHo-
ro AoKymeHTa cmM. KommeHTapuin kK Kogekcy ToproBoro mo-
pennaBaHua Poccuinckon QOenepauum / nog pes. MisaHo-
Ba [.I. - M.: Cnapk, 2000 // CMNC KoHcynbTaHTlntoc. C. 134.

% MoctaHoBneHne QOAC [lanbHEeBOCTOUYHOrO OKpY-
ra ot 17.05.2011 N2 ®03-1490/2011 no peny N2 A51-
10493/2009 // CNC KoHcynbtaHtlnioc; NoctaHoBne-
Hue ApbuTtpaxHoro cyga CeBepo-3anafjHoro okpyra
ot 08.02.2022 N° ®07-19896 no peny N A21-8284/2020 //
CINC KoHcynbraHTtlntoc; MoctaHosnexnne O®AC Ypanbcko-
ro okpyra ot 29.07.2014 N ®09-4945/14 no geny Ne A60-
22467/2013 // CMNC KoHcynbTaHTlntoC.

B poccuiickoli npakTrke rpy3onosnyyateny 06blYHO He Mno-
[aloT UCK K NepeBO34MKY CaMOCTOATESNIbHO, @ B3aUMOAen-
CTBYIOT C FPy300TNpaBuUTENIeM KaK IMLOM, HE NCMOJSHUB-
WKM 0653aHHOCTU 13 NEPBOHAYANIbHOTrO OFOBOPA MeX-
Y HAMM, — 3TO 0COBEHHOCTb POCCUINCKOrO pPbiHKa. Tem
He MeHee, B TeX pefKuX CilyyasX, Koraa rpysononyyatenb
TpebyeT BO3MeLLeHUA YObITKOB, MPUYMHEHHbIX MOBPEX-
[eHneM rpy3a, HenocpeaCTBEHHO C NepeBo3YKKa, Takom
NCK HOCUT eNUKTHbIN XapakTep, cM. [octaHoBneHue Ap-
6uTpaxHoro cyga Bonro-Batckoro okpyra ot 19.02.2020
Ne ®01-8323/2019 no pgeny N° A43-799/2019 // CINC

49

51
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€T roBOpPYTb O BO3MOXKHOCTV MPU3HAHMWA OFOBOPA
nepeBO3KM JOrOBOPOM B MOJIb3Y TPETbEro mua —
rpy3sononyyartens?, Ho 1 TakoW NOAXO[ He MOXeT
6bITb BOCNPUHAT 683 OroBOPOK.

Mpwn xapakTepncTnke JOroBopa NepeBoO3KM
pPAQ aBTOPOB OTMeYaeT, YTO YKa3aHHbI AOroBop
ABNAeTCA peanbHbIM®. YKa3aHHbIN NOAX0A MOXKHO
Ha3BaTb OOLLENPUHATBIM B POCCMIACKON AOKTPUHE.
Tem He MeHee TaKoe 3aKJtoUeHne ABNAETCA Crop-
HbIM.

PeanbHbIn fOroBop — 3TO AOrOBOP, B KOTOPOM
MOMEHT 3aK/IoYeHnsa [oroBopa cosnagjaeT c Mo-
MEHTOM Hauana ero ncnosiHeHus. B cootsetcteun
C KOHCTPYKLME peanbHOro 4oroBopa CTOPoHa,
OCYyLLEeCTBAALWAA XapaKTepHOe NCMOJSTHEHNE, MO-
XKeT 0TKa3aTbCA OT NCMOSNHEHMSA TaKoro «obs3aTesb-
CTBa» B N106OM1 MOMEHT [JO Hauasa ero NCMOSHEHNS,
TaK Kak JoroBopa 10 3TOro MOMeHTa He CyLLeCcTBYy-
eT. B 70 e Bpemsa cTopoHa, KoTopas ocyLiecTsiaeT
LEHEXHOE VCMOSHEHE, MOXET OTKa3aTbCA OT Npu-
HATUA XapaKTepPHOro UCMOJIHEHNA OT APYron CTo-
POHbI MO TEM e NPUYMHaM — OTOBOPa HET.

B nonb3y peanbHOCTN fOroBopa B JOKTPUHE
BbICKa3bIBaeTCA NO3MLMA O TOM, YTO JOrOBOp nepe-
BO3KM CUMTAETCA 3aKMOUYEHHbIM C MOMEHTA Bblfauu
TPAHCNOPTHOW HaKNagHoM (KoHOCameHTa)>*. Tem
He MeHee TaKoW NoAxof orpaHn4YMBaeT npegmer
nepeBO3KU, NCKIOYaAA 13 HEro 06CTOATENbCTBA,
conyTCTBYOLME CYAHY, TaK KaK NpefocTaBneHme
CyAHA OCYLLEeCTBNAETCA A0 NPUHATUA rpy3a K nepe-
BO3Ke, C YeM CBA3bIBaeTCA 3aK/loyeHme JoroBopa
B peanbHOM Mmogenu. B cnyyae nprsHaHmA JOroBo-
pa nepeBO3KU peasnbHbIM YCNOBUSA O NpeaocTaBse-
HUM KOHKPETHOro o6bema TpaHCNOPTHOroO cpes-
CTBa Mof rpys nnm npefocTtaBfieHne Heobxoanumoro
LA NepeBOo3KM rpy3a TPaHCMOPTHOrO CPeACTBa, 3a-
KJtOUEHHble O BblAauv TPAHCMOPTHOMO JOKYMEH-
Ta, BbIXOAAT 3a npejesnbl JOroBopa v nepexoaat

KoHcynbtaHTntoc; MocTaHoBneHre ApOUTPaXKHOro Cy-
fa JanbHeBOCTOYHOro okpyra ot 15.06.2018 N2 ®03-
1652/2018 // CINC KoHcynbTtanTlntoc. B cBoto oyepepb
B NnocriefjHeM fienie CyA OTKasan rpy3omnosyyaTtesto BO B3bl-
CKaHuM ylep6a, Ho He BBUAY HEMPABWIbHOW KBanudrika-
LM UCKa Kak AeNMKTHOro, a BCNeACTBUE OTCYTCTBUA [O-
Ka3aTesIbCTB BMHbI OTBETUMKA.

52 ppaeuHckul M.Y., BumpsHckuli B.B. Ykas. cou. C. 224,

3 Feusapog B.A. TpaHCMOPTHOWN NPaBo: yYebHNK. 8-e u3g. —
M.: fOctuumHdopm, 2015 // CMC Koncynbrantlnioc. C. 26.;
Makosckut A. J1. [paBoBoe perynmpoBaHiie MOPCKUX ne-
peBo30K rpy3oB. — M.: Mopckoin TpaHcnopT, 1961. C. 47;
bpazurckut M.U., BumpsaHckul B.B. Ykas. cou. C. 311; ba-
XuHa M.A. Ykas. cou. C. 12.

5% bpazuHckuli M.W., BumpsaHckud B.B. Yka3. cou. C. 314.
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B pa3pAd «NpefBapUTENbHOro OroBOpay, TaK Kak
«BOpOHUPOBaHME MecTa Ha CyfiHe C nocneayoLen
nepeBO3KOW rpy3a He MOXeT NPU3HaBaTbCA [Oro-
BOPOM MOPCKOW NEPEBO3KM Fpy3a N0 KOHOCAMEHTY,
MOCKOJIbKY OH MPY OTCYTCTBUM OPOPMIIEHHOTO KO-
HOCaMeHTa eLLe He NopoXxdaem HenocpeodCMBeHHyIo
0043aHHOCMb Nepeso3yuKa 0ocmasume coomsem-
cmayrouwjuli 2py3 8 NOpM HA3HAYeHUA U 8610aMb e20
nosyuyamernio (Kypcug Mot — b.K.), KaKOBbIM JOMXeH
6bITb AepKaTenb KOHoCameHTa»>>. OfHaKo Takoe
Cy>eHwue 3HauYeHUA NepeBo3Kn Ao 06A3aTenbCTBa
O rpyse He npepcrTaBnAeTca LenecoobpasHbIM.
B npoTtnBHOM criyyae nto6o JOroBOp MOXET ObITb
Ha3BaH peasibHbIM, HanpUMep, JOroBOp Kynaun-npo-
JaXM MOXHO CUMTaATb 3aK/II0OUYEHHbIM TOSIbKO B MO-
MEHT nepefaun Bely, a yCIoBrA, OrOBOPEHHbIE
CTOpPOHaMM O MOMEHTa TakoW nepegauu, npea-
BapuTeSIbHbIM JOTOBOPOM.

Ha Haw B3rnAg, B gaHHOM cnyyae Hanbonee cba-
NaHCMPOBAHHBIM ABMAETCA NOAXOL aHMNNCKOrO
npasonopsAaKa, CorfnacHo KoTopomy GyHKLMeN
TPaHCMOPTHOrO AOKYMeHTa (KOHOCaMeHTa) ABNA-
eTcA He 3aK/loYeHne oroBopa, a NoATBEPXKAeHMe
TaKoro 3aknoueHns*s, Kaknx-nmbo npenaTcTBui
L5l TAKOrO NMOHMMAHNA PO TPAHCMOPTHOIO J0-
KymeHTa HeT 1 B Poccun. B nonb3y ykasaHHOro Cyx-
AeHusA rosoput dopmynuposka cT. 117 KTM PO,
COrNacHoO KOTOPOW Hannume goroBopa MOpPCKom
nepeBO3KU rpy3a MOXKeT ObITb MOATBEPKAEHO Yap-
Tepom, 1 cyaebHas npakTrka®’.

B Poccnm poroBop nepeBo3ku rpysa npegycma-
TpUBaeT NuLLb 06A3aTeNIbCTBO O rpy3e, a He O cya-
He. Takoe perynupoBaHvie nepeBo3Kn No3BonseT
POCCUNCKM aBTOpam BoobLLe UCKIoYaTb 06A3a-
TeNbCTBO O CyAHe 13 npegmeTa JoroBopa nepe-
BO3KW, FOBOPA O ero 3aK/YeHUn NMLib B MOMEHT
BO3HMKHOBEHNA 06s3aTeNbCTBa O rpy3e, TO ecTb
B MOMEHT BblAau/ TPAHCMOPTHOIO AOKYMEHTA.
BmecTe c Tem Kakmx-nnbo 3akoHoAaTeNbHbIX UK

% Tam xe.
56 Wilson J.F. Op. cit. P. 117; iBaHoB I'I. Ykas. cou. C. 134.

57 «BmecTe ¢ TeM OTCYyTCTBME, HENPABUIbHOCTb UK yTpaTa
TPaHCMOPTHOW HaKNagHoN camm no cebe He ABNAIOTCA OC-
HOBaHMeM AnA NPU3HaHKA AOroBopa NepeBo3Ku rpy3a He-
3aKJTI0UYEHHbIM NN HefeNCcTBUTENbHBIM. B 3TOM cnyyae Ha-
NnYme MeXay CTOPOHaMM JOrOBOPHbIX OTHOLLEHWI MOXeT
noomeepx0amsca UHbIMU 00KA3amesnibcmeamu (Kypcus
mou - b.K.)», cm. n. 20 MocTtaHoBneHuA MNneHyma Bepxos-
Horo cyna Poccuickoin ®epepaumm ot 26.06.2018 N2 26
«O HeKOTOPbIX BOMPOCax NpMeHeHWs 3aKOHOAATeNbCTBa
0 AOroBOpe NepeBO3KU aBTOMOOWIbHBIM TPAHCMOPTOM
rpy3a, naccaxupoB 1 H6araka 1 0 JOroBope TpaHCnopT-
HOW 3KCNeanUnmn»,



JNOKTPVHaNbHbIX MPEAnoOChINIOK /15 TAKOro BbiBOAA
B POCCUINCKOM NpPaBe HeT.

Takum obpasom, SAPOM AOroBOopa NepeBo3KM
cnepyeT NpU3HaTb MMEHHO 06A3aHHOCTb MO A0-
CTaBKe rpy3a noJsiyyatesniio, a CONyTCTBYOWUM,
HO 006s13aTesIbHbIM 0OCTOATENbCTBOM — 00A3aTENb-
CTBO MO NPefOCTaB/IEHMIO OFTOBOPEHHOIO CyAHa
nnun ero obbema.

lll. OTBeTCTBEHHOCTb NO [OroBOPY
nepeBoO3KMU rpysa

OnpepeneHne OTBETCTBEHHOCTY NepeBO3UMKa
BaXHO A/1A BOMpoca o npupoge obA3aTenbCTBa,
TaK Kak xapakTepusyeT 0683aHHOCTb NepeBoO3yu-
Ka yepes ero HapyweHue. Hanpumep, faxe ecnu
3aKOH He yCTaHaBNMBaeT NpPAMY0 00A3aHHOCTb
nepeBO34MKa No OCyLlecTBAeHNo 06A3aTeNnbCTBa
0 CcyAHe (NpefocTaBneHne oTBevatowlero Tpebo-
BaHVAM MOPEXOAHOCTN CYAHO B YCTaHOBJIEHHbIN
CPOK)*8, HO OTBETCTBEHHOCTb 3a NpPefoCTaBeHne
HeHaAneXallero cygHa y nepeBo3ymnka BO3HUKAET,
TO 06A3aTeNbCTBO O CyAHe B AENCTBUTENIbHOCTU
COCTaBMAET NPaBOBYO NPUPOAY AOroBopa nepe-
BO3KWU.

B HacToAwen yacTn 6yayT paccMoTpeHbl 06-
LMme OCHOBaHNA OTBETCTBEHHOCTM NepeBOo3ylKa
B TOW Mepe, B KOTOPOW 3TO ONpefenaeT ero OCHOB-
Hble 06A3aHHOCTM MO JOoroBopy. BaxHo obpatnTb
BHVMMaHWe, YTo ANA Lenei HacTosALweln paboTbl Hac
NHTepecyeT MMEHHO OCHOBaHWe OTBETCTBEHHOCTM
cybbeKToB fJOoroBopa nepeBo3Ku, BOMPochl 6pe-
MeHV [O0Ka3blBaHUA M MHble YacTHble BOMPOChI
OTBETCTBEHHOCTU He CMOCOBCTBYIOT ONpefeNeHmIo
NpPUpPoOAbl UCccrefyeMoro forosopa v He 6yayT
nogpo6HO pa3bupaTbCAa B pamKax HacToALen
cTaTbu.

Anenus. Kak n ob6asatenbcTsa no 4OroBopy ne-
peBO3KU, OTBETCTBEHHOCTb NepeBO3UMKa MOXKHO
NOFMYeCKN pa3aennTb Ha [1Be COCTaBHble YacTu: OT-
BETCTBEHHOCTb 3a rpy3*° 1 OTBETCTBEHHOCTb 3a Cya-
HO®. B cBOIO Ouepefb OTBETCTBEHHOCTb 3a rpy3 BO3-
HVKaeT B C/lyyae He[OCTaBKM py3a, JOCTaBKM rpy3a
C 3aflep>KKoi NMHO JOCTAaBKM NOBPEXKAEHHOTO Fpy-

8 OTpuuaHue Hanmuus 06s3aTeNbCTBa O CyAHE MOXKHO
yBUAETb B MO3ULUN O PeasibHOCTN JOroBoOpa NepeBo3Ku
B POCCUIACKOM MpaBe, CM., HaNpumep, paccyAeHuns O TOM,
YTO JOroBOP NEPEBO3KM 3aKNOYAETCA TONIbKO B MOMEHT
BblAaun KoHocameHTa: bpazuHckuti M.M., BumpsaHckudi B.B.
Ykas. cou. C. 314,

% Baatz Y. Op.cit. P.179.
% Ibid.P. 125.
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3a%'. OTBETCTBEHHOCTb 3a CYAHO BO3HMKAET B TOM
cnyyae, ecii NpefoCTaBieHHOE NepeBO3YNKOM
CYLHO ABNAETCA HE COOTBETCTBYIOLMM TPeboBaHM-
AM MOpPexoaHOCTY (seaworthiness®?) nn6o aBnseTca
HenpUrogHbIM A9 NepeBO3KM OrOBOPEHHOTO rpy-
3a (cargoworthiness®), nn6o ecnu cygHo BooOLye
He 6bIno NpepocTasneHo. MNpu 3Tom cnepyet oro-
BOPUTBLCSA, UTO B C/lyyae, eC/iv rpy300TnpaBuUTesb
He yKa3aJl Ha HapyLleHue nepeBo3Yrkom obnAsza-
TeNbCTBa O CYAHE, HO rpy3 6blN JOCTaBNEH A0 MeCTa
Ha3HayeHNA B COXPaHHOCTN, TO OTBETCTBEHHOCTb
Mo JOrOBOPY NCKMIOUYNTENIbHO 3a HapyLleHue 06s-
3aTeNIbCTBA O CyfHe He HacTynaeT. Hapywutb 06s-
3aTeNbCTBO O CyfHE BO3MOXKHO TOJIbKO [0 Havana
daKTnyeckomn NnepeBo3Ky, Aanee MoXXeT NPON30MTH
TOJIbKO HapyLUeHve 06a3aTesbCTBa O rpy3e, TO eCTb
0653aHHOCTI MO €ro COXPaHHON JOCTaBKe.
MpurogHOCTb CyaHa AnA NePeBO3KM rpy3a Mo-
XKeT onpefenATbCA NCXOAA U3 ero 06beKTUBHOM
CNOCOOHOCTU K TPAHCMOPTMPOBKE COOTBETCTBY-
loLLEero rpysa B 3aBUCMMOCTM OT OOCTOATENLCTB
Zdena. Hanpumep, ogHUM 13 NPU3HAKOB Henpu-
rof4HOCTW CyfHa ANA NepeBO3KM rpysa ABnAeTcA
HenoAroTOBIEHHOCTb SKMMa)a K ero NpuHATUI0®.
B Luenom Hannure y nepeBo3urka OTBETCTBEHHOCTY
3a MOPEXOHOE COCTOsIHUE CYAHA ABMSETCA OGHUM
3 06CTOATENBCTB, ONPeAenALYX HANNYNE y HETO
06A3aHHOCTEN OTHOCKTENIbHO CyAHA.
OTBETCTBEHHOCTb 3a FPy3 y NepeBo3uMnKa Ha-
CTyMnaeT B TOM CJ1yyae, eC/iv B XOfe NePeBO3KM Ta-
KoW rpy3 6bif MOBPEXAEH UK He Obin AOCTaBIIEH,
1N 6bI1 AOCTABNEH C 3aieP>KKON. B oTHOWEHMK
3TUX C/lyYaeB OCHOBHbIMM BOMPOCAMU ABASAIOTCA:
BO-MEPBbIX, Y KOFO BO3HMKAET MPABO Ha UCK, 1, BO-
BTOPbIX, B KAKOM 0O6bemMe 0TBEYaEeT NepeBO3UmK.
W3 npuHuwmna privity of contract (oTHocuTenb-
HOCTb 06A3aTeNbCTBA)® CnegyeT, YTo NMLOM, NMe-
IOLLM MPABO Ha JOrOBOPHbIN NCK K MEPEBO3UMKY,
ABNAETCA TO NNL0, KOTOPOE TaKOWN AOroBOp 3akKiio-
4ynno, TO eCTb rPy300TNpPaBMUTENb. TeM He MeHee
CJIOXKHOCTb BO3HUKAET B TOM CJlyyae, ecsiv rpy3o-

8 lbid.P. 179.
%2 |bid. P. 125.
8 Stanton v Richardson [1874] [Electronic resource] //

Swarb [swarb.co.uk]. URL: https://swarb.co.uk/stanton-v-
richardson-1874/ (date of access 17.04.2022).

¢ Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd
[1995] [Electronic Resource] // Parliament UK [parliament.
uk]. URL: https://publications.parliament.uk/pa/ld200001/
Idjudgmt/jd010118/manife-1.htm (date of access
17.04.2022).

8  Beale H.G. Op. cit. P. 36.
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nonyuvaTenb (NOKynaTesb) y>Ke oniatuia rpy3ooT-
npasuTento (MpofdasLy) LeHy ToBapa 1 Nonyyun
KoHocameHT. [py3 B xofe nepeBo3Ku Obin NOBpex-
JeH. [loroBOpHbIN UCK K MepeBO34NKY NMeeT rpy-
300TNPaBUTENb, HO Y HEFO HET SKOHOMUYECKOTO
NHTepeca NofaBaTb TaKOM UCK — OMaTy ToBapa OH
Nosyunn, KOHOCaMeHT (BnageHwue rpy3om) rpy3ono-
nyyaTento yxe nepenan — cBou 06sA3aHHOCTY Takoe
nuuo ncnonHuno. MNpu 3Tom rpy3ononyvatens, Uc-
X0AA 13 NPUHLMNA OTHOCUTENbHOCTU 06A3aTeNb-
CTBa, He MOXET NoJAaTb NCK K MepeBO3YKKY.

Mpobnema HEBO3MOXHOCTY NOAAYM NCKa Nnua,
B MOJIb3y KOTOPOFO 3aK/0YeH OroBop, BCTpeya-
eTCA He TONIbKO B pamKax TPaHCMOPTHOro npasa.
Tak, Contract (Right of Third Parties) Act 1999% npeg-
yCMaTpUBAET UCKIIIOUYEHUA U3 NpuHLMNa privity of
contract, cornacHoO KOTopomy JinLo, B NOJIb3y KO-
TOPOro 3aK/ioyeH JOroBop, MMeeT NPaBo Ha NCK
MO OTHOLUEHMIO K CTOPOHE Takoro 4oroBopa, npu-
YyeMm Ha TaKoro NCTLA PacnpOCTPaHAITCA YCII0BUA
[OroBOpPa, MO OTHOLIEHMIO K KOTOPOMY OH pop-
ManibHO ABNAETCA TPETbUM NULOM.

Tem He MeHee VCKYEeHUA N3 NPUHUMNA OT-
HOCUTENbHOCTN 06A3aTeNbCTBA, YCTAHOB/IEHHbIE
Contracts (Rights of Third Parties) Act 1999, egBa nu
NPUMEHVMbI K OTHOLUEHUAM 13 NepPeBO3KU rpy-
308°%. [loroBOp NepeBO3KM B LIENOM MOXHO KBanu-
burumnpoBaTb Kak 4OrOBOP B MOMb3y TPeTbero auLa
nnwb ¢ bonbwyMm gonyuieHnsamu. B cnyyae ¢ nepe-
BO3KOW HOPMbI O MpaBe Ha WUCK rpy3onosnyyartens
MoryT 6bITb HalaeHbl B Carriage of Goods by Sea Act
1992%, cornacHoO KOTOPOMY MPaBo Ha nofavy ncka
0 rpy3€e VIMetoT 3aKOHHblEe AeprKaTeNivi KOHOCAMEHTa;

% Contracts (Rights of Third Parties) Act 1999 [Electronic
resource] // Practical Law [uk.practicallaw.thomsonreuters.
com]. URL: https://uk.practicallaw.thomsonreuters.com/
Link/Document/FullText?findType=Y&serNum=0295145
813&pubNum=121177&originatingDoc=IA9E41DF06F47
11E78 ABODD5C39CC2AEA&refType=UL&originationCont
ext=document&vr=3.0&rs=PLUK1.0&transitionType=Com
mentaryUKLink&contextData=(sc.Search)&firstPage=true
(date of access 14.04.2022).

7 Starlight Shipping Company v Allianz Marine and Aviation
Versicherungs AG & Ors [2014] [Electronic resource] //
PracticalLaw [uk.practicallaw.thomsonreuters.com].
URL: https://uk.practicallaw.thomsonreuters.com/Link/
Document/FullText?findType=Y&serNum=2034340907
&pubNum=6821&originatingDoc=IA9E41DF06F4711E7
8ABODD5C39CC2AEA&refType=UC&originationContext
=document&vr=3.0&rs=PLUK1.0&transitionType=Comm
entaryUKLink&contextData=(sc.Search) (date of access
14.04.2022).

% Baatz Y. Op. cit. P. 183.

% Carriage of Good by Sea Act 1992 [Electronic resource] //
LegislationUK [legislation.gov.uk]. URL: https://www.

82

nunua, Kotopble OblIv NOMMEHOBaHbI B KayecTBe
rpy3sononyyatensa B TPAQHCMOPTHbIX JOKYMEHTaXx;
CTOPOHbI, KOTOPbIM NepeBo34nK 06A3yeTca oCTa-
BUTb rpy3’°. B cnyyae nogaum ncka Ha Takux nuu
pacnpoCTPaHAITCA NONOXKEHNA OTOBOPA MEXY
rpy300TnpaBmTENemM 1 NEPEBO3UYNKOM.

OTtpenbHO cnefyeT OTMETUTDb, YTO MOJIOXKEHMA
Carriage of Goods by Sea Act 1992 He npeobpa3y-
0T 06A3aTeNnbCTBO MO NepPeBO3Ke rpy3a mMexay
rpy3ooTnpaBuTeNieM 1N NepeBO3YNKOM B TPEX-
CTOpPOHHee 06A3aTenbCTBO, OHU NVLWb HaZenAT
NpaBOM Ha MoAauy UCKa TO INLO, KOTOPOE JONIKHO
COOTBETCTBYIOWMIA FPy3 NOAYYNTb HAa OCHOBAHMWM
TPaHCMOPTHOrO AOKYMEHTa (KOHOCaMeHTa), yaoCTOo-
BepstoLLero 06a3aHHOCTb O rpy3e. Takoe ABNeHNe —
3TO VCKIIOYEHME U3 NPUHLMNA OTHOCUTENBHOCTH
00A3aTeNbCTBa, a He BKIOYeHe rpy3ononyyaTens
B JOrOBOP MeXy rpy300TnpaBuUTeNieM 1 nepeBos-
YMKoM. B nonb3y Takoro NoOHMMaHMA NepPeBO3KM
roBOPUT 1 TOT $aKT, UTO Fpy3omnosyyaTesib MOXeT
noAaTb NCK NPOTMB NepeBO34MKa TONbKO OTHOCH-
TenbHO 06A3aTeNbCTBa O rpy3e, Tak Kak B Cyyyae
HapyweHna oba3aTenbCcTBa O CyfHe obA3aTenb-
CTBO MO AOrOBOPY MeXAy rpy3ooTnpasutenem
1 rpy3onosyyatenem NCNosIHEHO ObiTb HEe MOXKeET.
Takas cuTyauma cBsA3aHa C TeM, YTO TPAHCMOPTHbINA
LOKYMEHT (KOHOCaMeHT) BbllaeTcA TONbKO nocsie
NPUHATAA rpy3a NepeBO34YMKOM, TO eCTb nocse
ncnonHeHuA ero 06a3aHHOCTN o cyaHe. CnefoBa-
TeNbHO, rpy3onosyyaTtesib He ABNAETCA CTOPOHOW
[lOoroBopa nepeBo3Ku, Ho obnagaeT NPaBoM Ha UCK
K NepeBO34MKYy B OTHOLIEHUMN HapyLlueHna obA3za-
TeNbCTBa O rpy3e — 3TO UCKIIoYEeHNe 13 NpUHLMUNA
privity of contract.

BTopbIM BaXHbIM 371€MEHTOM OTBETCTBEHHOCTY
nepeBo3unKa ABNAeTCA ee orpaHnyeHune. OTeeT-
CTBEHHOCTb MepeBO34MKa (Ha NpYMepe MOPCKOM
nepeBO3KM rpysa) orpaHnyeHa peanbHbIM yLuep-
60M 11 KOHKPETHOW CymMMOW — He bonee 666,67 cne-
LManbHbIX MNPaB 3aMMCTBOBaHNA 3a eAUHILY rpy3a
(nanee — CAP)”", Kpome TOro, K OTBETCTBEHHOCTH
3 JOroBOpa NepeBO3KM NPUMEHSAIOTCA OTAENbHbIe
NpaBwna, yCTaHOBNEHHbIE 3aKOHOM UJIN NMPAKTUKOMN,
Hanpumep, B OTHOLLEHWW TeYeHMA NCKOBOW AaB-

legislation.gov.uk/ukpga/1992/50/contents (date of access
14.04.2022).

70 Baatz Y. Op. cit. P. 184-187.

71 O cneymanbHbIX MpaBax 3aMMCTBOBaHUSA cM. CrieLnanbHble
npasa 3ammctBoBaHuA (CAP) [DnekTpoHHbIN pecypc] //
MB® [imf.org]. Pexxum goctyna: URL: https://www.imf.org/
ru/About/Factsheets/Sheets/2016/08/01/14/51/Special-
Drawing-Right-SDR (gaTa o6patieHua 14.04.2022).



HOCTW UM NPETEH3MOHHOIO NOoPAAKa. YKa3aHHble
OorpaHUYeHs ycTaHOBMEHbI [aarcko-Bucbuinckumm
npasuiamMn 1 NPUMEHAIOTCA K NepeBO3KaM C Bbl-
Jayen KoHocaMeHTa’2.

Heob6xoanmo Tak»Ke OTMETUTb Takol 0CcobbIN
BWA OTBETCTBEHHOCTM, HO HE MEePEBO34MKa, a Fpy-
300TNpaBUTENA, Kak gemepenx. MNpupoaa peme-
pen»a B aHIMMIACKOM MNpaBe onpeaeneHa Kak oro-
BOpEHHAnA B JOroBope cymma ybbITKoB (damages),
KoTopas 0OblUHO Bblipa)KeHa B CTaBKe 3a onpepe-
NEHHbIN nepuopg BpemeHun”. MNMpn 3TOM BO3MOX-
HOCTb HauMCNeHna gemepeKa ocyLecTBNAeTCA
3a NPOCTOW CyHA CBEPX HOPMATUBHOIO BPEMEHN
(demurrage on demurrage), pake B TOM cliyyae,
ec/In NepeBO34YnK NpefoCcTaBua rpy300TnpaBu-
Teno JOMOJNIHUTEIbHOE BPEMSA Ha NOrpy3Ky, ecnu
B TAKOM COI/1alLe€HNM MPAMO HE OFOBOPEHO UCKITIO-
yeHVe gemepenKa Ha 3ToT nepuog’. B cnyuae,
ec/i1 B IOrOBOpPE TaKasA CTaBKa He OrOBOPEHa UK
CynoBnafenel He Xo4eT B3bICKUBATb JeMepen,
HanpumMep, BBUAY HACTYMeHWA YCTaHOBNEHHbIX
JIOTOBOPOM NSl AemMepelrka npecekaTesbHbIX
CPOKOB, TO CyMMa, KOTOpylo 06dA3aH ynnatuTb
rpy30o0TnpaBuUTeb NepexoanT B paspag yuiep-
6a 3a 3afjepkKy cyaHa (damages for detention),
N NepeBO34YMKY HEOOXOANMO OKa3aTb ero GpakT
n pa3mep’®. Hannume Takoro Buga OTBETCTBEH-
HOCTW KaK eMepenK No3BossAeT caenaTb BblBO[
0 TOM, YTO 06A3aHHOCTM OTHOCUTENbBHO CyAHa CY-
LLLeCTBYIOT HE TOJIbKO Y NEPEBO3YKKa, 00A3aHHOTO
npefocTaBUTb Hagnexalee CyaHo, HO 1y rpy-
300TNpaBuTend, 06s3aHHOro BOCMNOJb30BaTbCA
TaKyM CYy4HOM B YCTaHOB/EHHbIN CPOK.

Takum 06pa3om, OTBETCTBEHHOCTb B JOTOBOPE
nepeBoO3KM B COOTBETCTBMM C NpeaMeTom 0bA3a-
TeNbCTBa MOXET BO3HUKATb OTHOCUTESNIbHO [1BYX MO-
MEHTOB: 06A3aTe/IbCTBa O CyAHe 1 06sA3aTeNbCcTBa
o rpy3e. [pr 5ToM OTBETCTBEHHOCTb 00S3aTeNbCTBA
nepeBo3yrka OTHOCUTENIbHO CyAHa OCHOBbIBAETCA
Ha charterparty, a oTHoCUTeNbHO rpy3a — Ha bill of
lading v ycnosumsax o rpy3e B camom gorosope. Npu-

2. Baatz Y. Op. cit. P. 205.
73 lbid.P.171.

4 Dias Compania Naviera SA v Louis Dreyfus [1978] [Electronic
Resource] // I-Law. Informa [i-law.com]. URL: https://
www.i-law.com/ilaw/doc/view.htm?id=147701 (date
of access 14.04.2022); Nippon Yusen Kaisha v Marocaine
de LIndustrie du Raffinage (The Tsukuba Maru) [1979]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=147817
(date of access 14.04.2022).

7> BaatzY.Op.cit. P.172.

I1l. CTATbU

uyem Takom bill of lading pacnpocTpaHaeTca B TOM
yncne 1N Ha TpeTbe NO OTHOLIEHWIO K AOTOBOPY
nepeBO3KM NNLIO — rpy30nosyyaTens.

B cnyyae, ecnu nepeBo34rk No fOroBopy nepe-
BO3KM He OCYLLeCTBAAET NEPEBO3KY rpy3a camo-
CTOATENIbHO, OH CYMTaeTCA AOrOBOPHbIM nepe-
BO3UMKOM. /ICKOM K JOrOBOPHOMY NepeBO3YnKy
obnapgaet rpy3ooTnpasuTenb. [JoroBopHbIi nepe-
BO3UVMK OTBEYAET nepes rpy300TnpaBuTenem Kak
no obA3aTenbCTBaM O CyAHe, Tak 1 No oba3aTenb-
CTBaM O rpy3e, Tak Kak OH NPUHUMAET Ha ceba co-
oTBeTCTBYLMe 06Aa3aHHOCTI’S. OCHOBHOI BONPOC
3aK/loYaeTcA B TOM, OTBeYaeT n paKTUUecKunii ne-
peBO3UMK Nepea rpy300TnpaBUTeNEem Uu rpyso-
nonyyaTtenem B ciyyae HapyLleHna obA3aTenbCTBa
0 rpy3e. AHMINCKOE NPaBo AAET MONOKUTESbHbIN
OTBET Ha 3TOT BOMNPOC, NpUYem UCK K GpaKTnyecko-
My NepeBO3UYMKY MOXKET ObiTb KaK AeNMKTHbIM, TaK
n Bnagenbyecknm. OgHako Heo6XoaMMO yUnTbI-
BaTb, YTO B CllyYae NOoAaun 1Ucka npoTre dpakTuye-
CKOro nepeBO34MKa Ha TAaKOrO MepeBO3yrKa pac-
npocTtpaHaAtoTca ycnosus bill of lading, BbigaHHOro
[OrOBOPHbIM NEPEBO3YNKOM rpy300TnpaBmTento’”.
B cnyuae e, ecnm OTBETCTBEHHbIM MO LOrOBOPY
nepeBO3KM ABMAIOTCA KaK JOrOBOPHBLIN NepeBo3-
UMK, Tak U GaKTUYECKNIA NEePEBO3UYNK, NX OTBET-
CTBEHHOCTb ABNAETCA CONMAapPHON (joint and several
liability)®.

lepmaHus. § 425 ['TY yctaHaBnMBaeT, uTo nepe-
BO3UMK HECET OTBETCTBEHHOCTb MNepes rpy3o0Tnpa-
BMTENIeM 3a NOBPEXJEeHNe rpy3a BO Bpems nepe-
BO3KM MO0 3afiepXKKy ero focTaBku. B cnyyae, ecnimn
noepexaeHue rpysa 6110 BbI3BaHO NoBefeHNeM
rpy3onosyyatens unm rpy3ooTnpaBuTens, oTBeT-
CTBEHHOCTb NepeBo34MKa AOMKHa OblTb yMeHbLLe-
Ha co06pa3Ho BVAHWIO TaKOro NOBEAEHWA Ha BO3-
HUKHOBeHMe ylwepba. [pu 3TOM OTBETCTBEHHOCTb
nepeBO34MKa HaCTyMaeT TONIbKO B TOM Clyyae, ecniun
npw NpoABeHUN 6osbLUel 3a60TANBOCTY yiepba
MOXHO 6bI510 6bl 136eXaTb (§ 426 ['TY)”°. Kpome
TOrO, OTBETCTBEHHOCTb NEPEBO3UMKa OrpaHMyeHa
CTOMMOCTbIO Fpy3a B MOMEHT 1 B MeCTe NPUHATUA
TaKoro rpysa K nepeBoske (§ 429 [TY)%,

76 lbid. P. 190.

7 Owners of cargo lately laden on board the KH Enterprise v
Owners of the Pioneer Container (The KH Enterprise) [1994]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=14159 (date
of access 14.04.2022).

7’8 Wilson J.F. Op. cit. P. 235.
79 Enge H.-Ch., Schwampe D. Op. cit. S. 375.
8 lbid.S. 376.
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OTBETCTBEHHOCTb MepeBO3UMKa B HEMELKOM
npaBe JOCTaTOYHO YETKO yperynnmpoBaHa coob-
pa3HoO ero 0CHOBHbIM 06A3aHHOCTAM, MPeayCMOo-
TPEHHbIM 3aKOHOM 1K goroBopom®’. Takue oba-
3aHHOCTHU, KaK 6blI0 OTMEYEHO Bbille, opmMUpy-
l0TCA OTHOCKTENBHO rPy3a, TO eCTb 06A3aTeNbCTBO
0 CyZHe B HemMeLKOoW Mofenvi 4OroBopa NepeBo3Ku
npesMeToM AOroBOpa He OXBaTblBAeTCA M, COOT-
BETCTBEHHO, OTBETCTBEHHOCTb 3a MX HapyLUeHue
He HacTynaeT. Bonpocbl o6a3atenbcTBa o cygHe
BoOOLLe He ABNATCA NPeaMeTOM perynpoBaHna
rnasbl O nepeBo3Ke rpy3os B [TY.

BmecTe ¢ Tem B MOpCKOW nepeBo3Ke OTBeT-
CTBEHHOCTb MepeBO3UMKa, HapAdy C HaUMOHaNb-
HbIM perynupoBaHreMm, onpeaenaeTca B COOTBET-
CTBUWN C MeXAYyHapOAHO-NPaBOBbIMY HOPMaMMU,
a nmeHHo laarcko-Bucbuiickumn npasunamu v B
HeKOTOpbIX Ciy4Yasax fambyprckumy npasunamm®,
B HuX copeprkaTcA OCHOBaHWA A BO3NOXKEHNA
OTBETCTBEHHOCTM Ha NepeBO34KKa B Clly4yae npeao-
CTaBfIeHUs Cy[Ha, He OoTBevaloLero TpeboBaHNAM
MOPEXOOHOCTN.

§ 428 ['TY ycTaHaBnMBaeT, YTO NepeBO3UMK OT-
BeuaeT 3a AeNCTBMA HAaHATbIX UM UL nepes rpy-
300TNpaBuTeNEM, KaK 3a CBOM. DTO 0o6Lee Hava-
N0 OTBETCTBEHHOCTM KOHTpareHTa no Jorosopy
3a AeNCTBMA HaHATbIX UM nuL. Takoe ycTaHoBMe-
HMe OTBETCTBEHHOCTW NepeBO3UmnKa, B YaCTHOCTH,
CBVAETENbCTBYET O BO3MOXHOCTY BO3J1I0XKEHNA UC-
MOJTHEHNA CBOUX 06A3aHHOCTEN Ha ApYroe nnuo.
MHbIMn cnoBamu, B 3TOM 06A3aTeNIbCTBE He BaXKHO,
KTO KOHKPETHO M1CnosiHAeT 06:3aTeNlbcTBO MO Mne-
peBoO3Ke rpy3a, Kpome CjlyyaeB, Korga 3To Npsmo
YCTaHOBJIEHO JOTOBOPOM.

Mpu aTOM y rpy3ooTnpasutens v (unu) rpyso-
nosiyyaTtens ecTb NpaBoO Ha UCK K paKkTuyeckomy
nepeBo3unky (§ 434 I'TY). Takon NCK UMEET BHe-
Z[LOrOBOPHYIO Npupoay, B TO e BpeMsa dpaKTnye-
CKMI NepeBO3YNK MOXKET UCMONb30BaTh CpeacTBa
3alLMTbl, yCTAHOBNEHHbIE B IOFOBOPE MeXay rpy-
300TNPABUTENEM U [OTOBOPHbBIM NEPEBO3UYMKOM,
Kpome cilyyaeB, Korga noBpexaeHue rpysa uim
3alepKa ero JoCTaBKy MPOM30LLN NO BUHE UMK
rpy60oii HEOCTOPOKHOCTI caMoro $hakTUYeCcKoro
nepeBo3unKa (MPUHLMMN HEBO3MOXHOCTY OFpaHu-
YeHMA BMHOBHOW OTBETCTBEHHOCTV®). Mpu 3TOM
B CJlyyae HanmMumna OTBETCTBEHHOCTM KaK JOroBop-

8 Koller I. Transportrecht. Kommentar. S. 32. yut. no baxxuHa
M.A. YKka3. cou. C.47.

8 Enge H.-Ch., Schwampe D. Op. cit. S. 381.
8 |bid. S. 376.
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HOTO, TaK 1 GpaKTMUYECKOro NePeBO3UYNKOB TaKne
Nua oTBeyvatoT conmpapHo (§ 437 1TY).

OTBeTCTBEHHOCTb NepeBo3ynKa B lepmaHnn
orpaHunyeHa B COOTBETCTBUUN C MeXAYHapOaHO-
NpPaBOBbIM PEryNPOBaHUEM.

OpaHyusa. Mo GpaHLy3CKoMy NpaBy OTBETCTBEH-
HOCTb BO3HWKaeT 3a HeNCMNonHeHne ob6a3aHHOCTEN
nepeBo34rKa No TPAHCMOPTUPOBKE Y Bblgaye rpy-
3a. [pn 3TOM HapyLLeHVe yKa3aHHbIX 06A3aHHOCTel
BO PppaHLy3CKOM NpaBe CYNTAETCA CYLLECTBEHHbIM
HapyLLeHneMm, OTBETCTBEHHOCTb MO KOTOPbIM He MO-
XKeT ObITb NCKJI0UEHA JOrOBOPOME,

Kak y»e 6bino yka3aHo, 06A3aTenbCTBO M3 [0-
roBopa nepeBo3Ku rpysa Bo GppaHLy3CKOM npase
ABnAeTcA 0b6A3aTenbCcTBOM pesynbrata. Cnefosa-
TeNbHO, B CJlyYae NoBpeXXaeHNaA rpy3a B xofe nepe-
BO3KM MO0 3aep»KKM B ero goctaBke bpemsa fo-
Ka3blBaHUA OTCYTCTBUA TaKOrO HapYyLUEHWA HeceT
Ha cebe nepeBo3unk® (cT. L. 133-1 OpaHuy3ckoro
Toproeoro Kogekca; fanee — OTK®). MNepeBo3umk He-
CeT OTBETCTBEHHOCTb MPU MOBPEXKAEHWN FPy3a NN6O
3afiepKKe ero JOCTaBKU, eC/IN He AOKaXKET, UTo Takoe
HapyLLeHWe JoroBopa BO3HMKIO BCreacTaune dpopc-
Maxkopa (06CToATeNbCTBA HENPEOAOIVIMON CUSbI).

OTK He orpaHnymMBaeT BO3MOXKHOCTb OCYLLeCT-
BNIEHMSA NEePEBO3KN NOCPEACTBOM HaliMa daKkTnye-
CKOro nepeBo3unka. bonee Toro, cynebHasa npakTrka
NCXOAUT U3 TOFO, YTO BO3MOXHOCTb HaliMa paKTunye-
CKOro nepeBO34rKa NogpasymMeBaeTcs U3 NpUpoabl
OCYLLECTB/IEHMA NEPEBO3KY, @ UCKIIOYEHKE TaKoM
BO3MOXHOCTW MOXET ObITb NPefyCcMOTPEHO JOro-
BOpoM®. B TOM e cyae6bHOM pelueHnn yKasaHo,
yToO B CJlyyYae, €C/IM FPY300TNPaBUTEND 3aMPeTU
ncrnonb3oBaHve GpakTYeckoro nepeBo3yrka ana
OCYLLeCTB/IEHNA NEePeBO3KY, TO TaKOWN GaKTUYeCKNI
nepeBO3YMK He NMeeT npaBa TpeboBaTb onnathl
C rpy3ooTnpasuTena®®, Ho Kakon-nMbo AOMONHM-

84 Cour de Cassation, Chambre commerciale, du 30 mai 2006,
04-14.974, Publié au bulletin [Electronic Resource] // Lé-
gifrance [legifrance.gouv.frl. URL: https://www.legifrance.
gouv.fr/juri/id/JURITEXT000007051840 (date of access
14.04.2022).

8 Bobongo L.Ch. Op. cit. P. 10-11.

8 Code de Commerce (07.04.2022) [Electronic Resource] //
Légifrance [legifrance.gouv.fr]l. URL: https://www.
legifrance.gouv.fr/codes/id/LEGITEXT000005634379/ (date
of access 14.04.2022).

8 Cour de Cassation, Chambre commerciale, du 28 janvier
2004, 00-22.905, Inédit. [Electronic Resource] // Légifrance
[legifrance.gouv.fr]. URL: https://www.legifrance.gouv.
fr/juri/id/JURITEXT000007476828/ (date of access
14.04.2022).

8  Bobongo L.Ch. Op. cit. P.411.



TeSIbHOW OTBETCTBEHHOCTU OrOBOPHbIV 1n dak-
TUYECKMIN NePEBO3UYMKU He HECYT. B Takom peLueHnn
nposBnAeTca BaxkHaa 0CobeHHOCTb GppaHLly3CKoro
pexunma OTBETCTBEHHOCTY 3a NepeBO3Ky rpy3a —
OHa onpefenseTca no rpysy 1 HacTyrnaeT B CiyJyae
€ro NoBpPEXAEHVA VN 3aAeP>KKM AOCTABKU, OfHAKO
HapyLUeHWe COMYTCTBYIOLMX OOCTOATENbCTB, HaNpPW-
Mep, 0653aTeNnbCTBa O NPefoCTaBIeHUN COOCTBEH-
HOro TPAHCMOPTHOIO CPEeACTBA, OCHOBAHUEM AA
BO3MeLLEeHNA ylepba He ABNAETCA.

Poccutickoe npaso. B Poccum oTBETCTBEHHOCTb
nepeBO34MKa onpefensaeTcsa B COOTBETCTBUN C ABY-
MA 06A3aTeNnbCTBaMN: 06A3aTeNIbCTBO MO Nojave
00yCNOB/IEHHOrO JOrOBOPOM MEPEBO3KM CYAHA
1 6e3onacHan JOCTaBKa rpy3a B MECTO Ha3HaUYeHsA
(cT. 794 n 796 TK PO, cT. 115 1 124 KTM P®). B atom
KOHTEKCTE MOJIOXKEHWSA O NepeBo3Ke BXoAAT B MPo-
TUBOPEUME C MOHUMAHEM NEPEBO3KM B POCCUN-
CKOW fOKTPUHE (KaK 0653aTeNbCTBO UCKITIOUUTENIBHO
0 rpy3e, BO3HMKaloLee B MOMEHT Bbljaun TpaHC-
MOPTHOro AOKyMeHTa)®. Tak, HanprmMep, HeECMOTPS
Ha popmynupoBky cT. 166 KTM PO, koTopas He yno-
MUHaEeT HEMOPEXOAHOE COCTOAHME CyfiHa B KauecTBe
OCHOBAHMA OTBETCTBEHHOCTU NMepeBoO3YMKa Mo Ao-
roBopy nepeBo3KK, B CyaeOHON NpaKTUKe BbIBOA
O HaNNYMM OTBETCTBEHHOCTU NEPEBO3UMKA NPU He-
NpeaoCcTaBNeHN MOPEXOAHONO CyaHa caenaH. Takas
OTBETCTBEHHOCTb MPOABAETCA B TOM, YTO FPYy300T-
MpPaBUTENb MOXKET OTKA3aTbCs OT IOroBOpPa NepeBos-
KK, NoTpeboBaTh BO3BpaTa NpenonaTthl B Kauectse
HeoCHOBATENIbHOro 0OOralLEHWA 1 YObITKOB B CBA3Y
C HapyLleHnem 06A3aHHOCTU NepeBo34MKa®™.

MonoxeHna o6 OTBETCTBEHHOCTU MepPeBo3-
YMKa MOKa3blBAOT NCTUHHYIO MPUPOAY AOroBO-
pa NepeBO3KM, KOTOpaa NoApPa3aensaeTca Ha ABe
YyacTn: 0653aTeNnbCTBO O CyHe U 06A3aTeNbCTBO
o rpy3se. lpn 5TOM OTBETCTBEHHOCTb NepPeBO3Yu-
Ka Npe3tloMMpyeTca B CJlyyae NOBPEXKAEHMA rpy3a
B XOf€ NepeBO3KM, JOKa3blBaTb 0OCTOATENLCTBA,
ocBoboXxaaloLme ero oT rpaxaaHCKo-npaBoBOW
OTBETCTBEHHOCTW, IO/KEH NepPeBO3YMK cam (CT. 166
KTM PO, cT. 116 Bo3gywHoro Kogekca Poccninckon
Oepepaunn®’, cT. 115 Kogekca BHyTPeHHEro BOGHO-
ro TpaHcrnopTa Poccuiickon Qepgepaunn® n T. o.).

8 BpaeuHckuli M.W., BumpsaHckudi B.B. Ykas. cou. C. 314,

% TocTaHoBneHue ApbutpaxHoro cyna CeBepo-KaBkas-
cKoro okpyra ot 12.07.2019 N° ®08-3463/2019 no geny
N2 A32-3639/2018 // CIC KoHcynbTtaHTlntoC.

91 CobpaHue 3akoHogaTtenbcTBa Poccuickon Oegepaumu,
1997,N2 12, cT. 1383.

92 CobpaHue 3akoHogaTtenbctBa Poccuinckon Oegepavmu,
2001,N2 11, cT. 1001.

I1l. CTATbU

Kpome Toro, oTBETCTBEHHOCTb NMepeBO3yMKa
B POCCUICKOM NpaBe OrpaHnyeHa B COOTBETCTBUN
C MeKAyHapOAHO-MPaBOBbIM pPeryinpoBaHnem —
NPUMeHAETCA OrPaHNYEHHbIN Pa3Mep OTBETCTBEH-
HOCTU NepeBO34MKa, U B COOTBETCTBUN C PErynnpo-
BaHMEM WHbIX COMYTCTBYIOLUX OTBETCTBEHHOCTH
06CTOATENbCTB — HaNpUMep, CoOKpaLleHHasa NCKo-
BaA JaBHOCTb.

B 10 ke Bpems 6onee cnopHbIM MOMEHTOM fAB-
NATCA OTHOLEHNA MeXAY GaKTUUYECKNM NepeBo3-
YMKOM U rpysooTnpasutenem. C 0fHON CTOPOHHI,
OTHOLUEHMA MeXKAY YKa3aHHbIMU NULAMU JOSIXKHbI
perynMpoBaTbCa AeNUKTHbIM MPaBOM, Tak Kak Nps-
MOTrO fOrOBOPa MeXAy YKa3aHHbIMM JINLaMKU HET.
OpHako npuMeHeHne JeNNKTHOro NpaBa K Taknm
OTHOLLEHUAM NOpOoXKAaeT pag npobnem, CBA3aHHbIX
npexfe BCero ¢ HEBO3MOXHOCTbIO MPUMEHEHUSA
OrpaHUYEHUIN OTBETCTBEHHOCTY NepeBO3UmKa.

Hanpumep, nonoxeHus ct. 173 KTM PO ycTa-
HaBMBAIOT, YTO «...eCSIN OCYLLECTBIIEHNE NepPeBO3-
KW rpy3a Wn ero YactTu NopyyeHo GpakTnyeckomy
nepeBoO34KKyY, ecnu oaxe (Kypcus mou — b.K.) 3To
JOMyCTUMO YCIOBUAMM OrOBOPa MOPCKOM nepe-
BO3KM rpy3a, NepeBo3yrk TeM He MeHee HeceT OT-
BETCTBEHHOCTb 3a BCIO MePEBO3KY rpy3a B COOTBET-
CTBUU C NPaBUIaMK, YCTaHOBJIEHHbIMMW HACTOALLUM
naparpadom». B saHHOM onpepeneHnmn oTHOLEHNI
Mexay rpy3ooTtnpasuTenem 1 GakTMuyecknm nepe-
BO3UMKOM MHTepeCHbI ABe aeTanu. Bo-nepsbix, OT-
BETCTBEHHOCTb Ha ceb6A 3a BClo NepeBO3Ky rpysa
NPUHUMAET UMEHHO AOTOBOPHbIV MEPEBO3UNK, KO-
TOPbIV B CBOIO OUYepeab MOXKET 00paTTbCA K pak-
TMUYECKOMY MepPeBO3UUNKY, eC/IN B NOBPEXAEHNN
rpysa HanMyecTBOBasia €ro BUHa. Takoe perynu-
pOBaHVe BNofIHe COOTHOCUTCA C MOAXOAOM K OT-
BETCTBEHHOCTU JO/MKHUKA 3a N1, KOTopble Obinu
WM HaHATbI 4719 NCNOMHEHNA CBOEro obsA3aTesibcTaa
(cT. 403 TK PO), 1 0co6bIX BOMPOCOB HE BbI3bIBAET.
Bo-BTOpbIX, 0 BO3MOXHOCTW Hannuua pakTnyecko-
ro nepeBo34rka B OTHOLLEHUAX MO NepeBOo3Ke rpy-
3a ynoTpebnseTca cnoBo «gaxe»®, yto nogpasyme-
BAET, YTO MO obLieMy NpaBuy Hanuume pakTuye-
CKOro nepeBO34nKa B OTHOLLEHUAX NO NepeBo3kKe
He NpefyCcMOTPEHO. DTOT MOAXOA, ABHO pacxoauTca
C 06LEMMPOBBIM TPEHAOM, B TOM UMC/IE B PaMKax
MeXOYHapO4HO-NMPABOBOro perynuposaHna (cT. 10
Fambyprckux npaswmn) ykasaHHoOro nHctutyta. 06-
paLyaeT Ha cebsA BHYMaHWe 1 KOHTPaCT Mexay poc-

% OTMETUM, UTO HaNnuue CI0Ba «AaKe» MOXET ObITb Bbi3Ba-
HO 1 6aHaNbHON NPO6IEMOI 3aKOHOAATENBHON TEXHUKM
npv HanucaHmm Tekcta KTM PO.
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CUACKM 1 GPaHLY3CKUM PerynMpoBaHumem, B TO
BpeMA Kak KaccaumnoHHbi cyg OpaHumm rosoput
O BO3MOXHOCTW BKJIIOYEHMA B JOFOBOP YCIOBUNA
0 IMYHOM VICMOJSTHEHWN JOFOBOPa NEePEBO3KM, POC-
CUNCKNI 3aKOH CreLnanbHO yYCTaHaBIMBaeT BO3-
MOXHOCTb BK/TIOYEHUS B OTHOLLEHWA MO NepeBo3Ke
daKTNUeCcKoro nepeBo3umka.

B 3TOM KOHTEKCTe BO3HMKAET BOMPOC: MOXKHO SN
npenbaABUTb K NepPeBO3YNKY AENUKTHBIN UCK B Cy-
Yyae OTCYTCTBUS C HUM KaKMX-TMOO JOrOBOPHbIX
OTHOLWeHW? Ha Haw B3rnag, Kakux-nmobo npenar-
CTBUI ANA NpeabABNEHNA BHEAOITOBOPHbIX MCKOB
K MepeBO34MKYy B POCCMICKOM MPaBe HET, YTO Bbl-
pakaeTcs B TOM YNC/e B CyfebHOM NpakTuke®, Jko-
HOMMYEeCKasA LienecoobpasHOCTb NPeaoCTaBeHNsA
yYacTHUKaM NepeBO30YHOro npouecca AennKT-
HOFO MCKa TakKXe NPUCYTCTBYET, TaK KaK He Bceraa
Y CTOPOHbI KOHKPETHOTO JOroBOPa NePeBO3KM €CTb
SKOHOMMYECKUIN MHTEpeC B Nofaye UcKa K nepe-
BO3UMKY, B TO BPeMs KaK TpeTbe AfA Takoro o-
roBopa n1uo, Harnprmep, rpy3onosyyaTesnb Takom
NHTEpPEC NMETb MOXKET.

BmecTe ¢ Tem B cfiyyae nogaun AeIMKTHOMO UCKa
K NepeBOo34nKy CMOPHbIM NpefcTaBnaeTca nprume-
HeHue K CyAHY KpUTEPUs CTOYHMKA NOBbILIEHHOM
onacHocTtu (cT. 1079 TK PO), 6onee npoaomkmTesnb-
HaA NCKOBaA AaBHOCTb (TpW roga BMECTO OfHOTO),
N3MeHeHne NOACYAHOCTY (ANA NCKOB 13 NepeBos-
K1 YCTaHOBJIEHA UCKIOUNTENbHAA NOACYAHOCTb
Mo MeCTy HaxXOXAeHWA nepeBo3ynKka, n. 3 cT. 38
ApbuTtpaxkHoro npoteccyanbHoro kogekca Poc-
cuinckon Oepepaumn®). Bce 310 roBOpUT O TOM, UTO
OTBETCTBEHHOCTb MO LOroBOPY AJ1A NepeBo3umnka
CTAaHOBUTCA MEHEee 3HaUNTENIbHOW, HEXEeNN OTBET-
CTBEHHOCTb 3a NPUYNHEHMNE Bpeaa. ITO, B CBOIO
ouepeab, NPOTUBOPEUNT NPUPOAE AENUKTHON OT-
BETCTBEHHOCTU®®,

Ha Haw B3rnsg, BBUAY OTCYTCTBMA NOAPOOHbBIX
HOPM O AENNKTHOI OTBETCTBEHHOCTM NEPEBO3UMKA
B CBA3U C TEM, YTO OTHOLUEHUSA FPY300TNpaBmTe-
nA ¢ GakTUYECKM NePeBO3YNKOM PerynmpyTca
TOJIbKO B TOM CJ1yyae, eC/iv B JOrOBOpPE NepeBO3KM
npeaycMoTpeHa OTBETCTBEHHOCTb GaKTMUeCKoro
nepeso3uynka (cT. 173 KTM PO®), poccuinckas npak-

% TloctaHoBneHue ApbutpaxHoro cyaa MocKoBcKoro
okpyra o1 18.12.2020 N2 ®05-23566/2018 no geny A40-
119211/2018 // CNC KoHcynbTanTlntoc.

% CobpaHue 3akoHogaTtenbcTBa Poccuinckon Oepgepaumu,
2002, N2 30, cT.3012.

% poz0aHos [].E. CNpaBeaIMBOCTb KaK OCHOBHOE Hayano co-
umnanusaumm n rymaHn3aumm JenmkTHON OTBETCTBEHHO-
ctn // Apokart. 2013. N2 3 // CTC KoHcynbtaHTlntoC.
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TUKa OOJIKHa MCKaTb BbIXOAbl U3 CIOXKMBLUErOCA
NpaBoBOro Bakyyma. OgHUM 13 NyTen Takoro Bbl-
X0[a MOXeT CTaTb MMMJIEMEeHTaLMA MeXayHapos-
HO-MPaBOBOrO PerynnpPoBaHA, ycTaHaBIMBaloLLe-
ro ¢pyHKUMM KoHOocameHTa (faarcko-Bucbuickne
npasunia) n CONNAApHY OTBETCTBEHHOCTb dak-
TUYECKOro 1 JOroBOPHOro nepeBo3unkos (cT. 10
Fambyprckux npaswn).

Tak, B cnyyae HapyLeHna GpakTUYecknm nepe-
BO3UYMKOM CBOVX 06513aHHOCTEN O rpy3e ero oT-
BETCTBEHHOCTb JOMKHA onpeaenaTbca coobpas-
HO JOrOBOPHOW OTBETCTBEHHOCTU NepeBo3UMKa
MO KOHOCAMEHTY, K HEMY AOMKHbI TPUMEHATLCA BCe
OrpaHNYeHNA, YCTaHOBJIEHHbIE AJ19 OTBETCTBEHHO-
CTV NepeBO34MKa No Jorosopy. B 1o xe Bpems Ta-
KasA OTBETCTBEHHOCTb GaKTMUECKOro NepeBo3unka
[OJKHA COOTBETCTBOBATb KPUTEPUAM AENIVIKTHOMN
OTBETCTBEHHOCTU, YCTaHOBNEHHOW CT. 1064 K PO
6e3 NprIMeHeHUA NOSIOXKEHNI O CyHe KaK NCTouY-
HMKe MOBbILWEeHHOW onacHocT (cT. 1079 TK PO).
Takoe cyaeHune UCXomnT U3 TOro, YTo AeNUKTHAnA
OTBETCTBEHHOCTb HE JONIKHA ObITb «CUJIbHEEY fO-
rOBOPHOW B SKOHOMMYECKM CXOXEM OTHOLLEHMMN.

Mpwu 3TOoM B Crlyyae noBpexaeHns rpysa GpaxTu-
YeCK/M NePEeBO3UYNKOM 1 HANMUUS OCHOBAHWUIA As
npeabABAeHNA K HEMY eIMKTHOrO 1CKa JOroBOp-
HbI NepPeBO34YNK, Ha KOTOPOro Oblsla BO3/IOXEeHa
cooTBeTCTBYOLWaA 06A3aHHOCTb 1 KOTOPbIV fan
rapaHTUIO ee NCMOJSIHEHMSA, HE MOXET ObITb OCBO-
60XAeH OT OTBETCTBEHHOCTM 33 CBOE HapyLUeHne
(cT. 403 TK PO). B Takom cnyyae JOroBOpHbIl ne-
PEBO3UNK TaKXe JOMKEH HECTN OTBETCTBEHHOCTb
3a HapyLweHrie GpaKTUYECKUM NePEBO3UYNKOM CBOUX
06A3aHHOCTEN O rpy3e. MIx OTBETCTBEHHOCTb AOSXK-
Ha ObITb CONMAApPHON, TaK Kak Bpes, MPUUYNHEHHbIN
rpy3y B TaKoM ciyyae, ABNAETCA NPUUYNHEHHbBIM
eIIHOMY 3KOHOMMYECKOMY MHTepecy rpy3osna-
genbua®’.

Takum obpa3om, nonoxeHnsa ob oTBETCTBEH-
HOCTV NepeBO3YMKOB MNO3BONAT cAenaTb BbIBOJ
O TOM, UTO, BO-MEpPBbIX, MePEBO3UYNK NPUHUMAET

% Tononaesa H.B. MNMaccBHble conmpapHble 06s3aTenbCTBa:
Poccuincknin noagxon n KOHTUHEHTANbHO-eBpPOMNencKas
TPagMuma: gnc. KaHg. opug. Hayk. M., 2017. C. 111; n. 49
MocTaHoBneHus NMnenyma BepxosHoro Cyaa Poccuiickon
QOepepaumny o1 22.11.2016 N2 54 «<O HeKOTOPbIX BONPOCax
NpUMeHeHUs 06X NONOXKeHWI paXKaaHCKOro KoAeK-
ca Poccuiickoin ®epepaunn 06 ob6a3aTenbCcTBax U UX UC-
nosiHeHUM»: «B cryyanx, Koraa OTBETCTBEHHOCTb KaXKAoro
13 CONMAAPHBIX AOMKHNKOB N0 OMHOWEHUI0 K nomepnes-
wemy (Kypcus Mol — b.K.) 3acTpaxoBaHa pa3HbIM/ CTPaxoB-
LMKaMW, CTPAxXOBLUMKIN BO3MELLAIOT Bpef, coUOapHo (Kyp-
cus moli - b.K.)» // CINC KoHcynbTaHTlntoc.



Ha cebA rapaHTVIO JOCTaBKY rpy3a u oTBevyaet
3a €ro NoBPEXAEHUSA U 3aePKKY ero AOCTaBKM
B CJlyYae, eC/in He OKAKET, YTO Takoe HapyLleHue
CTano cneacTBrviemM 06CTOATENbCTB, KOTOPbIE OH
He MOTr MpeofosieTb, BO-BTOPbIX, HApAZY C nepe-
BO3YMKOM MO [JOroBOPY OTBETCTBEHHOCTDb 3a Ha-
pyweHune obA3aTenbCTBa O rpy3e (HO He O cyaHe)
HeceT nepep rpysooTtnpasutenem GpakTnyeckuin
nepeBo3UYnK, X OTBETCTBEHHOCTb ABMAETCA CO-
nupapHon. Kpome Toro, K pakTnyeckomy nepe-
BO3UMKY JOKHbI MPVUMEHATbCA BCE OrPaHNYEHNS
OTBETCTBEHHOCTH, YCTAHOBJIEHHbIE A1 NepeBO3-
ymMKa, B TOM YMC/e YCTaHOB/IEHHbIE JOFOBOPOM
(pacnpocTpaHeHne AencTBms 4OroBopa Ha Tpe-
TbUX ML),

3akKnueHue

Ha ocHoBaHWM BbILLEN3NOXKEHHOTO CreflyeT cae-
naTb cnegyioLyne BbIBOAbl OTHOCUTENbHO NPABOBOWA
nprpoabl AOroBOpa NEPEBO3KNM rpy3a.

DKOHOMMYECKOW LieNbio JOroBopa NepeBo3Ku
rpy3a ABnAeTcA TPaHCNOPTUPOBKA rpy3a 13 MecTa

% Koziol H. Op. cit. P. 105-106.
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OTNpPaBKM A0 MecTa HazHayeHusA. B 3apybekHbix
npaBonopsAaKax 4OroBoOp NepeBO3KM rpysa nmeet
[BOWICTBEHHYIO MPUpPOAY, BKovaeT B cebs obA3a-
TefbCTBa O rPy3e U O Cy[He, NCKIIIYeHeM ABNSA-
eTcA npasonopAnok lrepmaHuy, rae 06a3aTenbCcTBO
O Cy[He UCKJTIoYaeTCA 13 JOroBopa nepeBo3Kn rpy-
3a. [Tpn 3TOM A8pPOM fOroBopa NePeBO3KM BO BCEX
[pacCMOTPEHHbIX MPaBONoOpPALKaxX ABNAETCA UMEHHO
rpys, NPYHATUE KOHTPOSA HaZ rpy30M NoATBEPX-
JaeTcA KOHOCaMeHTOM.

B poccuinickom npaBe obLenpuHATON NO3ULK-
el ABNAeTCA To, YTO NpeMeTOM JOroBopa nepe-
BO3KW ABNAETCA UCKNIOUNTENBHO 00A3aTeNbCTBO
o rpy3se. Tem He MeHee npu 6onee feTanbHOM 13-
yYeHun perynnpoBaHna BULHO, YTO B JOFOBOP
NnepeBO3KM TaK»Ke BXOAUT 1 06A3aTefIbCTBO O CyA-
He BO ¢ppaHLy3CKOM MNOHMMAHWMN yKa3aHHOTO UH-
CTUTYyTa — 06A3aTeNIbCTBO O rpy3e, BKIOYalLee
B ceba 0b6a3aTenbcTBO O cyaHe. OTBETCTBEHHOCTb
Nno JOroBopy NepeBo3KM COO6pasHO npegmeTy
COOTBETCTBYOLEro 06A3aTeNbCTBa TakKe MOXeT
yCTaHaBNMBaTbCA 3a HapyLlleHne obA3aTenbcTBa
0 rpyse 1 o6sa3atenbcTBa O CyHe, Npu yCJI0BUM
€ro 3aBMUCUMMOCTN OT daKTMyecKon nnu dyayuien
COXPaHHOCTU rpy3a. =
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The Legal Nature of the Contract
of Carriage of Goods: Foreign
Experience and Russian

Understanding

The article deals with the legal nature of the contract of carriage of goods. For this purpose, the author
defines the economic purpose of the contract, its subject matter and the liability for its breach. Ac-
cording to these three components, the article is divided into three parts. The author also examines
the regulation of the contract of carriage in foreign jurisdictions, namely English, German and French
law. On the basis of the material analysed, the author concludes that it is possible to subdivide the
obligations under the contract of carriage into obligations on the cargo and obligations on the vessel.
It is pointed out in the article that Russian legal doctrine has a view of carriage which is a bit unique
from the other legal systems while there are no actual grounds for such understanding. The author
concludes that the contract of carriage in Russian law is an obligation on the cargo which includes an
obligation on the vessel.

Keywords: contract of carriage of goods, carriage of goods by sea, obligations on cargo, obligations

on vessel.

he transportation of goods is one of the most

important elements of international trade.
Such transportation is made under many differ-
ent contractual models with their own specifics.
For example, the transportation of goods may be
carried out under a time charter, a voyage charter,
a charterparty and others. Each of these contracts
has its own legal nature, which determines its le-
gal regulation.

This article deals with the contract of carriage
of goods as the subject thereof. The contract of
carriage of goods is defined in Art. 785 of the Civil
Code of the Russian Federation (hereinafter — the
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CC RF)," the contract of carriage of goods by sea
is defined in Art. 115 of the Merchant Shipping
Code of the Russian Federation (hereinafter — the
MSC RF).2

The contract of carriage of goods will be consid-
ered first and foremost on the basis of carriage of
goods by sea. The choice of the carriage by sea is
justified by the following reasons. Firstly, maritime

' Collection of Legislation of the Russian Federation, 2021,
No. 47, Art. 7796.

2 Collection of Legislation of the Russian Federation, 1999,
No. 18, Art. 2207.



carriage of goods is the oldest and most extensively
studied mode of carriage, so it is requlated more
extensively in relation to carriage models in other
branches of transport law. The carriage of goods by
sea is the basis for the regulation of other modes of
carriage. Having established the nature of carriage
of goods by sea, we will be able to determine the
nature of the other modes of carriage as well. Sec-
ondly, most of world trade is carried out by sea.?
Nevertheless, we will refer to other modes of trans-
portation when their regulation contains features
important to the present study.

The necessity of studying the legal nature of
the contract of carriage is due to the fact that the
carrier’s liability is limited. The limitation of liability,
in turn, is only possible if the boundaries of the
relevant contract are fully defined. Currently, there
is no unified approach to the features of such type
of contract and, therefore, the nature of this con-
tract in Russian law. This uncertainty is of practical
importance primarily because of the ambiguity of
judicial practice.

The purpose of this article is to establish the
legal nature of the contract of carriage. If this ob-
jective is achieved, we will be able to draw conclu-
sions regarding the characteristics which make it
possible to distinguish the contract of carriage from
the other contracts (time charter, voyage charter
and others).

In the present article, the legal nature of the
contract will be established on the basis of three
elements: the economic purpose of the relationship
arising from the contract in question; the subject
matter of the contract (i.e., the rights and obliga-
tions of the parties); and the parties’liability under
the relevant contract.

The economic purpose is the most important
part of any civil law obligation, since civil law, as
a social institution, is nothing more than the for-
malisation of the relationships arising between
the parties to an economic turnover. It aims to
find a balance in such relationships.* Ignoring the
economic purpose of the contract may lead to the
fact that a regulation of the contract will not corre-
spond to the realities for which such a contract was
created. Therefore, it will not be used by the parties,

3 More than 80 per cent of world trade is carried by sea [Elec-
tronic resource] // UN News [news. un. org]. Mode of ac-
cess: URL: https://news.un.org/en/story/2018/11/1343431
(date of access 12.04.2022).

4 Shershenevich G.F. Textbook of Commercial Law. 9th ed.
Moscow: Moscow Scientific Publishing, 1919.P. 5.
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and the parties will seek ways to avoid applying
the relevant rules. Civil law will then fail to fulfil its
primary purpose - to regulate the parties'relations.

The subject matter of an obligation, in turn, con-
sists of the rights and obligations of the contractual
parties. In this article, the subject matter of an ob-
ligation is defined with a focus on its characteristic
performance, as it is this performance that deter-
mines the legal nature of the contract.

A study of the grounds for liability for breach of
contract will make it possible to determine the legal
nature of the contract of carriage in their actual
implementation. The legal regulation of a particular
contractual relationship only realises itself if there is
a dispute regarding under the contract terms and
conditions. The purpose of civil law is to find a bal-
ance between the interests of the parties involved
in civil turnover,” if there is no dispute between the
parties, there is no need to seek such a balance. In
this case, we apply the following logic: if a person
is liable for the failure to fulfil an obligation under a
contract, such an obligation characterises contract
legal nature.

I. The Economic Purpose of the Contract
of Carriage and its Correspondence
to the Legal Regulation

Trade in its traditional sense involves the trans-
fer of goods from one person to another. Such
a transfer cannot, in most cases, take place without
delivery of the goods. Depending on the terms of
the contract, either the seller or the buyer arranges
for the transportation of the goods. The transporta-
tion of the goods is carried out under any economic
transaction involving the transfer of the goods.®

In this case, the main purpose of the carriage is
usually the safe delivery of goods from one place
to another in fulfilment of other contracts (delivery,
sale, lease and others) or the separate delivery of
goods where the shipper and the consignee are
the same person. The legal arrangements for such
activities may be different.”

The main economic characteristic of the carriage
of goods by sea in relation to other contracts, un-
der which the transport of goods is carried out, is
that the relationship with the carrier is not mainly

> Ibid.P.6.

6 Schmithoff. K. Exports: the Law and Practice of Internation-
al Trade. Moscow: Juridical Literature, 1993. P. 281.

7 Ibid.
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relating to the vessel but related to the cargo itself.
In other words, from the economic point of view,
it is the delivery of the cargo that is essential in the
contract of carriage. Circumstances relating to the
means of transport may be relevant, for example,
in the case of provision of a vessel which does not
meet the seaworthiness requirements and there-
fore the carriage cannot be mades®,

Carriage should be distinguished from a con-
tract of hire of a vessel by the existence of a bill
of lading for the goods to be handed over to the
carrier. The relationship between the persons in the
bill of lading is regarding the cargo and should be
economically qualified as carriage.

The bill of lading is the main document defining
the relationship between the carrier and the ship-
per. It contains information regarding the trans-
port, the cargo and the places of departure and
destination.

In the carriage of goods, in addition to the bill
of lading, there may be a contract of carriage it-
self which defines the relationship between the
shipper and the carrier. The bill of lading, in its
turn, is binding not only on the shipper and the
carrier but also on the carrier and the consignee;
the contract is applicable to such relations only if
the bill of lading expressly states that (Art. 119 of
the MSC RF).

Since the main object in respect of which the
contract of carriage is concluded is the cargo and
not the mean of transport, we shall conclude that
the shipper under the contract of carriage does
not care which person will actually perform such
carriage, therefore there is no general require-
ment for personal performance of the contract
of carriage.

In this case, on the basis that economically the
contract of carriage is concluded for the goods and
not for the vessel, the carrier under such a contract
may be either the carrier actually performing the
carriage of the goods or the carrier not performing
such carriage itself, i.e. the contractual carrier.’ The
relationship between the contractual carrier and
the shipper does not differ in its economic nature
from the relationship between the carrier, actually
carried out the transportation, and the shipper.

The contract with the carrier may contain the
possibility of changing the destination, an indi-

8 Maritime Law. 3rd ed. / edited by Baatz Y. London: Informa
Law. 2014.P. 125-126.

9 BaatzY. Op.cit. P. 189-190.
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cation of a particular carrier or a particular vessel
to carry the goods in question. However, such in-
structions are minor as regards the obligation to
carry the goods safely. It is unlikely that a contract
may be considered as breached and it is possible
to seek for recovery of damages if the goods have
been delivered safely but the terms of the contract
regarding a particular carrier have been breached
(unless such a term has been specified by the par-
ties as a condition)' since the party does not suffer
a breach of its economic interest."

Therefore, the economic purpose of the con-
tract of carriage is to transport the goods to their
destination. Terms regarding the manner, type and
subject matter of the actual carriage are of no sig-
nificant economic importance, unless these have
been highlighted by the parties as such, or such
terms significantly impair the economic interest
of the party'.

Il. Subject of the Contract of Carriage

In the main part of this article, we will consider
some features of the legal regulation of the carriage
of goods taking into account the maritime law in
different countries and international legal regula-
tion and define the subject matter of the contract
of carriage in Russia.

England. In English law, because of the wide ap-
plication of the principle of freedom of contract,
the essential terms of the contract of carriage are
determined by the parties themselves, depending
on the purpose of the obligation in question and
its characteristics. This principle also applies when
the contract terms have been formulated in accor-
dance with long-established practice.” The specific
contract and the specific parties’ obligations arising
from it are matters. In this context, it is difficult to

1 1bid. P. 131-132; Hong Kong Fir Shipping Co. Ltd. v Kawasaki
Kisen Kaisha Ltd [1962] [Electronic resource] // LawTeacher
[lawteacher.net]. URL: https://www.lawteacher.net/cases/
hong-kong-fir-shipping-co-v-kawasaki-kisen-kaisha.php
(date of access 17.04.2022).

" Chitty on Contracts / edited by Beale H.G. London: Thom-
son Reuters. 2018. Para 1-062. P. 18.

12 For a distinction between the meaning of conditions and
warranties in a contract, see Hong Kong Fir Shipping Co. Ltd
v Kawasaki Kisen Kaisha Ltd [1962].

*Rainy Sky S. A. and others (Appellants) v Kookmin Bank (Re-
spondent) [2011] [Electronic Resource] // The Supreme
Court [supremecourt.uk]. URL: https://www.supreme-
court.uk/cases/uksc-2010-0127.html (date of access
17.04.2022).



determine any generally accepted essential terms
of the contract of carriage.™

Strictly speaking, in English law there is no such
category as a “contract of carriage”. The obligations
of carriage may be defined as the obligation to
bail the goods during their carriage (bailment).
A contract of carriage contains two documents:
a charterparty and a bill of lading. The charter-
party is an agreement between the carrier and
the shipper regarding the vessel. It defines the
parties, the conditions of the vessel provision, its
quality and other circumstances related to the
vessel.’ Bill of lading is a transport document con-
cluded at the stage of the contract performance.
This document relates to the cargo and defines its
quality, quantity and other characteristics. At the
same time, the said document may also contain
contractual terms and conditions regarding the
carriage itself.'”” The terms and conditions of the
bill of lading are binding and take precedence
over the terms and conditions of the charterpar-
ty'® since the written terms and conditions of the
bill of lading are accepted by the parties after the
charterparty conclusion.

Therefore, in English law, carriage is contained
of two main documents — a contract between the
carrier and the shipper (charterparty) and a trans-
port document (bill of lading).

There are three main types of the charterparty:
demise charter, time charter and voyage charter.
A demise charter is used by parties mainly for tax
purposes and therefore it is relatively rarely used.”
So, we will focus on the two remaining types of
charter: time charter and voyage charter.

A time charter contains the obligation regard-
ing the use of the vessel’s volume, and the main
feature of this contract is that the risk of time delay
is borne by the charterer, as it pays for the time
the vessel is available for the carriage of cargo.?
A voyage charter, on the other hand, regards the
same use of the vessel’s volume, but the payment is

% Todd P. Principles of the Carriage of Goods by Sea. London,
New York: Routledge. 2015. P. 376.

> Ibid. P. 4.
¢ Ibid. P. 86-87, 148.

7 Wilson J.F. Carriage of Goods by Sea. Edinburgh: Pearson.
2010.P.117.

8 Leducv Ward [1888] [Electronic Resource] // Swarb [swarb.
co.uk]. URL: https://swarb.co.uk/leduc-v-ward-1888/ (date
of access 17.04.2022).

% Baatz. Y. Op.cit.P. 118.
20 Todd P. Op. cit. P. 8.
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made according to the quantity, weight and other
circumstances related to the cargo.”” In a voyage
charter, the shipper undertakes to pay for the trans-
portation of the cargo from the place of departure
to the place of destination, not for the time of the
vessel’s use. In addition, the demurrage provisions
of a voyage charter also become significant,? as
the shipper does not pay for the time, but for the
specific voyage.

If the cargo has been loaded below the con-
tractually agreed volume, the carrier is entitled to
claim full freight as if the cargo had been loaded to
the full agreed volume. This phenomenon is called
“dead freight”? “Dead freight” is mainly charged
specifically under voyage charters, as its existence
is due to the fact that the contract price is formu-
lated in accordance with the volume of the ves-
sel which deals with the cargo.?* In time-charter
contracts, the “dead freight” condition fades into
the background, as in the said type of charter the
main characteristic is that payment is made for the
time and the volume is hired, rather than the actual
volume of cargo on board. The existence of “dead
freight” confirms the nature of a voyage charter
payment as a payment for the volume reserved for
the transportation of the agreed cargo.

The main distinguishing characteristic of the
subject matter of the various types of charters in
English law is that they are concluded specifically
in relation to the ship, i.e., providing its volume for
the carriage. While the cargo terms are either part
of such a contract or are expressed in a bill of lad-
ing and constitute an obligation to bail the cargo
(bailment).

It should be taken into account that such a le-
gal construction reflects the economic purpose of
transporting cargo from one place to another. This
purpose is expressed both in the standard wording
of charterparties,” and in the nature of the bill of

21 lbid. P. 86.
22 |bid.P. 88.

2 AIC Limited v Marine Pilot Limited (The Archimidis) [2008]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=168970
(date of access 17.04.2022).

24 China Offshore Oil (Singapore) International Pte Ltd v Giant
Shipping Ltd (The Posidon) [2001]; Pentonville Shipping Ltd
v Transfield Shipping Inc (The Johnny K) [2006].

% See, for example, BIMCO Just in Time Arrival Clause for
Voyage Charter Parties 2021 [Electronic Resource] //
BIMCO [bimco.orgl. URL: https://www.bimco.org/con-
tracts-and-clauses/bimco-clauses/current/just-in-time-
arrival-clause-for-voyage-charter-parties-2021 (date of
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lading as a document reflecting the second fun-
damental part of the carriage - the obligations on
cargo.*

Germany. § 407 of the German Commercial Code
(HGB)? defines the contract of carriage through
the carrier’s obligation to deliver the goods. It is
important to note in this definition that the carri-
er’s obligation is determined by the need to deliv-
er the goods and not by the provision of a vessel
or other means of transport. The consignee may,
however, require the carrier to deliver the goods
to him (§ 421 HGB). Some authors even note that
the carriage of goods within the meaning of § 407
may be carried out without the use of any means
of transport.?®

In this context, there is a clear difference from
the English approach to the definition of carriage
not through two related obligations (provision
of the volume of the vessel and performance of
the carriage of the goods) but through a separate
obligation to deliver the goods irrespective of the
terms regarding the vessel. However, the circum-
stances surrounding the carriage of the goods re-
lating to the vessel are of course taken into account
by the German law.

§ 416 of the HGB stipulates that the carrier is
liable to the shipper for damage to the goods in
the course of carriage. It should be noted sepa-
rately that the carriage of goods under German
law is a rather narrow obligation which does not
cover other services which may constitute carriage
economically. For example, loading and unloading
of the cargo, although they are part of the carriage
in the economic sense, are not part of the carriage,
and the presence of such obligations in the char-
terparty constitutes a “mixed” contract.?

access: 12.04.2022). This standard clause manifests the
purpose of the carriage of goods by transporting the
goods within the agreed time. GENCON 1994 [Electronic
Resource] // BIMCO [bimco.org]. URL: https://www.bimco.
org/contracts-and-clauses/bimco-contracts/gencon-1994
(date of access 12.04.2022).

% Todd P. Op. cit. P. 348.

¥ Handelsgesetzbuch [Electronic resource] // Bunde-
sministerium der Justiz [gesetze-im-internet.de]. URL:
https://www.gesetze-im-internet.de/hgb/ (date of access
12.04.2022).

% Bazhina M.A. Contracts of Cargo Transportation and Freight
Forwarding in Russia and Germany. Moscow: Prospect,
2016.P. 11.

2 Koller I. Transportrecht. Kommentar zu Spediriion und
Gutertransport. 5 Auflage. Miinchen: Verlag C.H. Beck.
2004 S. 30.
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§ 437 of the HGB regulates the position of the
actual carrier under an obligation relation between
the shipper, the contractual carrier and the actual
carrier. The regulation of the actual carriage is for-
mulated in the HGB in line with similar*® provisions
of Article 10 of the 1978 UN Convention on the
Carriage of Goods by Sea (hereinafter — the Ham-
burg Rules).?" In this regard, the actual carrier may
avail himself of all the remedies laid down in the
contract between the shipper and the contractual
carrier. The contract of carriage applies to this third
party (the actual carrier).?

Therefore, the subject matter of the contract
of carriage in German law is defined through the
obligation to transport the cargo. This obligation
is highlighted by the authors as a distinctive fea-
ture of the contract of carriage. The carriage of
goods from the place of departure to the place
of destination is the main characteristic of the
contract of carriage in Germany, which forms it
as a separate contract.?® At the same time, the
obligations on the vessel are completely removed
from the subject matter of the contract of car-
riage in Germany.

France. In French law, the subject matter of the
contract of carriage is defined through the carrier’s
obligation to deliver the goods from one place to
another.3* The proper performance of this duty is
the delivery of the goods to the port of destination
in proper condition in accordance with the terms
of the contract.

The obligation to carry goods is, in turn, divid-
ed into two parts: the obligation to transport the
goods (l'obligation de déplacement) and the obliga-
tion to deliver them (/'obligation de livraison).

Pursuant to the obligation to transport the
goods, the carrier is obliged to transport the goods
to their destination, and in the course of such trans-
port he undertakes an obligation to take care of the
cargo.* Since the obligation from the contract of

30 Enge H.-Ch., Schwampe D. Transportversicherung. Recht
und Praxis. 4 Auflage. Bremen: Springer. 2012. S. 383.

31 United Nations Convention on the Carriage of Goods by
Sea 1978 [Electronic Resource] // UNCTAD [unctad.org.]
URL: https://unctad.org/system/files/official-document/
aconf89d13_en.pdf (date of access 13.04.2022).

32 Koziol H. Basis Question of Tort Law from a Germanic
Perspective. Wien: Jan Sramek Verlag KG. 2012. P. 105-106.

3 Enge H.-Ch., Schwampe D. Op. cit. S. 373.

3 Bobongo L.Ch. Le Prix dans le Contrat de Transport de
Merchandise: thése de doctorat en droit. Paris. 2016. P. 130.

% lbid. P. 132.



carriage is an obligation of result,*® there is a pre-
sumption that the carrier is at fault for the said
breach arises in the event of damage to the goods
in the course of carriage.¥” With some assumption,
such an obligation may be attributed to an obliga-
tion on vessel since the possibility of transporting
the goods is determined by the condition of the
vessel, the readiness of the crew and other circum-
stances. However, it is the cargo, its condition and
safety and not the quality of the vessel which is
decisive in this case.

In turn, the obligation to deliver the cargo is
expressed by the need to consign the cargo to the
consignee*® . This obligation may be defined in the
relationship between two phenomena: the arrival
of the vessel at the destination, which is the end of
the transportation (or the obligation to transport
the cargo), and the consignment of the cargo to
the consignee, which is the end of the delivery.
Consignment of the goods to the consignee and
accepting them is the fulfilment of the obligation
to deliver the goods.* This obligation determines
the contract of carriage.*

Therefore, the carrier’s obligation in the carriage
of goods may also be divided into two parts: the
part relating to the vessel and the part relating to
the cargo. However, it is the result of the carriage
(i.e., the delivery of the cargo to the consignee and
its acceptance) which forms the essential part con-
tract of carriage in understanding of French law.*’
In contrast to the English law, in France, the obliga-
tions concerning the cargo and the vessel are not
clearly distinguished. The French approach, on the
other hand, differs from the German law because it
includes in the concept of carriage an obligation on
the vessel although such an obligation has no inde-
pendent role. The contract of carriage under French
law may be described as “an obligation on carriage
which includes an obligation on the vessel”.

% lbid.

37 Morandiere L.J. Civil Law of France. Vol. 2. Moscow: Foreign
Literature, 1960. P. 306.

3 Bobongo L.Ch. Op. cit. P. 133.
3 |bid.P. 136.

4 Paulin. Ch. Les contrats de transport de marchandises.
Paris: LGDJ. 2005. P. 243.

“ Cour de cassation, Chambre commerciale, du 18 octobre
1988, 87-13.000, Inédit. [Electronic Resource] // Légifrance
[legifrance.gouv.fr]. URL: https://www.legifrance.gouv.fr/
juri/id/JURITEXT000007083913?init=true&page=1&que-
ry=87-13000&searchField=ALL&tab_selection=all (date
of access 13.04.2022).
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Russian law. Art. 785 of the CC RF defines the
contract of carriage through the carrier’s obligation
to deliver the cargo entrusted to him to its destina-
tion. The judicial practice interprets this provision of
the CC RF literally, without expanding the subject
matter of the carriage of goods.*? The relationship
under the contract of carriage arises between the
carrier and the shipper.

Russian legal doctrine defines the subject mat-
ter of the contract of carriage as the actions of the
carrier in transporting the cargo from the point
of departure to the point of destination and its
consignment.® In this case, we see that the sub-
ject matter of the contract of carriage follows the
continental tradition and is divided into two com-
ponents. The essence of the contract of carriage is
the cargo. Some authors even pointing out that the
relationship under the contract of carriage arises
over a particular cargo, calling the relevant contract
“carriage of particular goods"*

Some authors point out that the contract of car-
riage is a complex tripartite agreement between
the shipper, the carrier, and the consignee,* as
the consignee has rights and obligations arising
from such a contract, i.g., the obligation to accept
the goods. This position appears to be disputable.
Firstly, the wording of Art. 785 of the CC RF does not
involve a third party in a contract of carriage. It is
also confirmed by judicial practice.*® Second, the
contract of carriage is concluded between the carri-
er and the shipper, and, accordingly, the obligation
under such a contract arises between these parties
(Art. 308 of the CC RF). At the same time, the obli-
gation to accept the goods from the consignee is
not based on the contract of carriage per se but on
the bill of lading which, in this situation, is a security
and certifies the consignee’s right to possession of
such goods. The obligation to accept the goods
or the consignee’s other obligations, in turn, are

42 See, for example, Resolution of the Judicial Chamber for
Economic Disputes of the Supreme Court of the Rus-
sian Federation dated 01 December 2021 No. 305-ES21-
15028 // Consultant Plus.

* Braginsky M.1., Vitryansky V.V. Contract Law. Contracts of
Carriage, Towing, Freight Forwarding and Other Services
in the Field of Transport. Book 4. Moscow: Statut, 2003 //
Consultant Plus. C. 306

4 Puginsky B.I. Commercial Law of Russia. Moscow: Yurait,
2003.P.251.

4 Ibid.

4 Resolution of the Presidium of the Supreme Commercial
Court of the Russian Federation dated 21.09.2004
No. 1901/04 // Consultant Plus.
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based on the law.* This circumstance is significant
because it is the shipper and not the consignee
who has a contractual claim against the carrier. The
consignee as the owner of the cargo under the bill
of lading*® has other claims - the property claim
(Art. 301 of the CC RF)* and the tort claim (Art. 1064
of the CC RF).*° In this context, we should rather talk
on the possibility of recognising the contract of
carriage as a contract in favour of a third party — the
consignee.”' However, even this approach cannot
be taken without reservations.

In characterising the contract of carriage, a num-
ber of authors note that the said contract is a real
contract.> This approach may be called generally

4 For example, one of the most frequent categories of cas-
es involving the consignee’s fault in accepting cargo is a
breach of the duty established by the Charter of Railway
Transport to clean tank containers of residues of previous-
ly transported cargo. Liability of consignee in this case is
of tort nature, see Resolution of the Commercial Court of
the Far Eastern District dated 10 February 2022 No. F03-
199/2022 in case No. A51-7145/2021 // Consultant Plus;
Resolution of the Commercial Court of the West Siberian
District dated 17 November 2021 No. F04-5829/2021 in
case No. A67-11115/2019 // Consultant Plus.

4 On the function of the bill of lading as a document of ti-
tle to goods see Commentary to the Merchant Shipping
Code of the Russian Federation / ed. by lvanov G.G. Mos-
cow: Spark, 2000 // Consultant Plus. P. 134.

49 Resolution of the Federal Commercial Court of the Far East-
ern District dated 17 May 2011 No. F03-1490/2011 in case
No. A51-10493/2009 // Consultant Plus; Resolution of the
Commercial Court of the North-Western District dated 08
February 2022 No. F07-19896 in case No. A21-8284/2020 //
Consultant Plus; Resolution of the Federal Commer-
cial Court of the Ural District dated 29 July 2014 No. F09-
4945/14 in case No. A60-22467/2013 // Consultant Plus.

¢ In Russian practice, consignees usually do not sue the car-
rier themselves, but rather interact with the shipper as the
defaulting party in the original contract between them.
This is a feature of the Russian market. Nevertheless, in
those rare cases where the consignee claims damages di-
rectly from the carrier, such a claim is of tort nature, see
Resolution of the Commercial Court of the Volga-Vyatka
District dated 19 February 2020 No. F01-8323/2019 in case
Noto A43-799/2019 // Consultant plus; Resolution of the
Commercial Court of the Far Eastern District dated 15 June
2018 No. F03-1652/2018 // Consultant plus. In its turn, in
the latter case, the court refused to recover damages from
the consignee, but not because the claim was incorrectly
classified as of tort nature, but because there was no evi-
dence of the defendant’s guilt.

51 Braginsky M.1, Vitryansky V.V. Op. cit. P. 224.

2 Egizarov V.A. Transport Law: Textbook. 8th ed. Moscow:
Justitsinform, 2015 // Consultant Plus. P. 26.; Makovsky A.L.
Legal Regulation of Maritime Transportation of Goods.
Moscow: Marine Transport, 1961. P. 47; Braginsky M.1., Vit-
riansky V.V. Op. cit. P. 311; Bazhina M.A. Op. cit. P. 12.
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accepted in Russian doctrine. Nevertheless, such
a conclusion is controversial.

A real contract is a contract in which the time
of formation of the contract coincides with the
time when performance begins. Under the con-
struction of a real contract, the party making the
characteristic performance may refuse to perform
such “obligation” at any time before the perfor-
mance begins, as there is no contract before that
time. At the same time, the party who makes the
monetary performance may refuse to accept the
characteristic performance from the other party
for the same reasons, there is no contract.

In favour of the reality of the contract, the posi-
tion is expressed in the doctrine that the contract
of carriage is deemed to be concluded from the
moment the bill of lading is issued.>®* However, this
approach limits the subject matter of carriage by
excluding the circumstances regarding the ves-
sel since the provision of the vessel is carried out
before the cargo is accepted for carriage. At the
same time, it should be born in mind, the accep-
tance of the cargo for carriage is the moment of
the contract conclusion in the real agreement
model.>* If the contract of carriage is deemed to
be a real contract, the terms for the provision of
a specific volume of vessel for the goods or the
provision of the vessel necessary for the carriage
of the goods, concluded before the issue of the
transport document, fall outside the contract and
become a“preliminary contract” since “reservation
of space on a vessel followed by the carriage of
goods cannot be deemed a contract of carriage
by sea under a bill of lading since it does not yet
give rise direct obligation to transport the cargo to
the consignee under a bill of lading in the absence
of a formalized bill of lading (italics mine - B.K.)".
However, such a narrowing of the meaning of the
carriage to the obligation on the cargo does not
seem to be appropriate. Otherwise, any contract
may be called a real contract, e.g., a contract of
sale may be considered as concluded only at the
moment of the handing over of the thing and the
conditions agreed between the parties before the
moment of such handing over should be consid-
ered as a preliminary contract.

In our opinion, in this case the most balanced
is the approach of the English law, according to
which the function of a bill of lading is not to con-

53 Braginsky M.1, Vitryansky V.V. Op. cit. P. 314.
*  Ibid.



clude a contract but to confirm such conclusion.*®
There are no obstacles to this understanding of
the role of the bill of lading in Russia either. This
opinion is supported by the wording of Art. 117
of the MSC RF, according to which the existence
of carriage of goods by sea may be confirmed by a
charter, and by judicial practice.*®

In Russia, the contract of carriage contains only
the cargo obligation and not the vessel obligation.
This regulation of carriage allows Russian authors
to exclude the vessel obligation from the subject
matter of the contract of carriage, referring to its
conclusion only at the moment when the cargo ob-
ligation arose, i.e., when the bill of lading is issued.
However, there is no legislative or doctrinal basis
for such a conclusion in Russian law.

Therefore, the essence of the contract of car-
riage must be the obligation to deliver the goods
to the consignee, and a related but binding cir-
cumstance is the obligation to provide the agreed
vessel or her volume.

lll. Liability under the contract of carriage

The determination of the carrier’s liability is im-
portant to the question of the nature of the obliga-
tion because it characterises the carrier’s obligation
through its breach. For example, even if the law
does not impose a direct obligation on the carrier
to provide a seaworthy vessel within the stipulated
time®” but the carrier is liable for providing an un-
seaworthiness vessel, the obligation on the vessel
in fact constitutes the legal nature of the contract
of carriage.

This paragraph will deal with the carrier’s gen-
eral grounds of liability to the extent which this

5 Wilson J. F. Op. cit. P. 117; lvanov G.G. Op. cit. P. 134.

%6 “However, the absence, incorrectness or loss of the con-
signment note shall not in itself constitute grounds for
declaring the contract of carriage unconcluded or inval-
id. In this case, the existence of a contractual relationship
between the parties may be confirmed by other evidence
(italics mine — B.K.)", see para. 20 of the Resolution of the
Plenum of the Supreme Court of the Russian Federation
of 26 June 2018 No. 26 “On certain issues of application of
the law on the contract of carriage of goods, passengers
and luggage by road and on the contract of transport for-
warding".

7 The denial of the existence of an obligation on the vessel
may be seen in the position on the reality of the contract
of carriage in Russian law, see, for example, the reasoning
that the contract of carriage is only concluded when the
bill of lading is issued: M.I. Braginsky, V.V. Vitryansky. Op. cit.
P.314.
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determines its essential obligations under the con-
tract. It is important to note that, for the purposes
of this article, it is the basis of liability of the sub-
jects of the contract of carriage that is of interest
to us. Issues regarding burden of proof and other
private questions of liability do not contribute to
determining the nature of the contract in question
and will not be dealt with in detail within the scope
of this article.

England. Like the obligations under the con-
tract of carriage, the carrier’s liability may be di-
vided into two parts: liability for the cargo®® and
liability for the vessel®. In turn, liability for the car-
go arises if the goods are undelivered, delivered
delayed, or delivered damaged.® The liability for
the vessel shall arise if the vessel provided by the
carrier is not seaworthy®’ or is not cargoworthy®,
or if no vessel was provided at all. At the same
time, if the shipper has not pointed out a breach of
the vessel obligation by the carrier but the cargo
has been delivered to the destination safely, the
contractual liability for breach of the vessel obliga-
tion only does not arise. A breach of the vessel ob-
ligation is only possible up to the commencement
of actual carriage; thereafter, only a breach of the
cargo obligation, i.e., the obligation to deliver the
goods safely, may occur.

The cargoworthiness of the vessel may be de-
termined on the basis of her objective capacity
to carry the goods concerned, depending on the
circumstances of the case. For example, one indi-
cation of the uncargoworthiness is that the crew
is not prepared for the voyage.®® In general, the
carrier’s liability for the worthiness of the vessel is
one of the circumstances determining whether it
has obligation on the vessel.

The carrier is liable for the goods if such goods
have been damaged or not delivered, or have been
delivered late, in the course of carriage. With re-
spect to these cases, the main questions are, firstly,

%8 Baatz Y. Op.cit. P.179.

3 lbid. P. 125.
€ lbid.P. 179.
¢ Ibid.P. 125.

62 Stanton v Richardson [1874] [Electronic resource] // Swarb
[swarb.co.uk]. URL: https://swarb.co.uk/stanton-v-richard-
son-1874/ (date of access 17.04.2022).

¢ Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd
[1995] [Electronic Resource] // Parliament UK [parlia-
ment.uk]. URL: https://publications.parliament.uk/pa/
1d200001/Idjudgmt/jd010118/manife-1.htm (date of ac-
cess 17.04.2022).
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who has the right of action and, secondly, to what
extent the carrier is liable.

It follows from the privity of contract principle®
that the person entitled to a contractual claim
against the carrier is the person who concluded
the contract, i.e., the shipper. However, a difficul-
ty arises when the consignee (buyer) has already
paid the price of the goods to the shipper (seller)
and has received the bill of lading. The goods have
been damaged in the course of carriage. The ship-
per has a contractual claim against the carrier, but
he has no economic interest to make such a claim
since he has received payment for the goods, the
bill of lading (possession of the goods) has already
been transferred to the consignee. The shipper has
fulfilled its obligations. The consignee, however,
cannot make a claim against the carrier due to the
principle of privity of contract.

The problem of the impossibility for beneficiary
under a contract being to make a claim under such
a contract is not only encountered under transpor-
tation. For example, the Contract (Right of Third
Parties) Act 1999% provides for exceptions to the
privity of contract whereby a person in whose fa-
vour a contract has been concluded has a right to
claim against a party to that contract under the
contract to which the claimant is formally a third
party.5

Nevertheless, the exceptions to the privity of
contract established by the Contracts (Rights of
Third Parties) Act 1999 are hardly applicable to
carriage of goods relations.®” The contract of car-
riage may only be qualified as a contract in favour

% Beale H.G. Op. cit. P. 36.

% Contracts (Rights of Third Parties) Act 1999 [Electronic
resource] // Practical Law [uk.practicallaw.thomsonreuters.
com]. URL: https://uk.practicallaw.thomsonreuters.com/
Link/Document/FullText?findType=Y&serNum=0295145
813&pubNum=121177&originatingDoc=IA9E41DF06F47
11E78 ABODD5C39CC2AEA&refType=UL&originationCont
ext=document&vr=3.0&rs=PLUK1.0&transitionType=Com
mentaryUKLink&contextData=(sc.Search)&firstPage=true
(date of access 14.04.2022).

% Starlight Shipping Company v Allianz Marine and Avia-
tion Versicherungs AG & Ors [2014] [Electronic resource] //
Practical Law [uk.practicallaw.thomsonreuters.com]. URL:
https://uk.practicallaw.thomsonreuters.com/Link/Doc-
ument/FullText?findType=Y&serNum=2034340907&-
pubNum=6821&originatingDoc=IA9E41DF06F4711E-
78AB0ODD5C39CC2AEA&refType=UC&originationContex-
t=document&vr=3.0&rs=PLUK1.0&transitionType=Com-
mentaryUKLink&contextData=(sc.Search) (date of access
14.04.2022).

8 Baatz Y. Op. cit. P. 183.
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of a third party with large reservations. In the
case of carriage, rules on the right of action of the
consignee set out in the Carriage of Goods by Sea
Act 1992% under which the lawful holder of a bill of
lading; the person to whom delivery of the goods
is to be made in accordance with that contract;
parties to whom the carrier undertakes to deliver
the goods® are entitled to make a claim regarding
the goods against the carrier.

In the event of a claim, such persons are sub-
ject to the provisions of the contract between the
shipper and the carrier.

Separately, it should be noted that the provi-
sions of the Carriage of Goods by Sea Act 1992 do
not transform the obligation to carry goods be-
tween the shipper and the carrier into a three-par-
ty obligation; they only give the right to claim to
the person who is to receive the goods in question
under the bill of lading containing the obligation
to carry the goods. Such a phenomenon is an ex-
ception to the privity of contract rather than an
inclusion of the consignee in the contract between
the shipper and the carrier. This understanding
of carriage is also supported by the fact that the
consignee may make a claim against the carrier
only with respect to the cargo obligation, because
the obligation under the contract between the
shipper and the consignee cannot be discharged in
case of a breach of the vessel obligation. This is be-
cause the bill of lading is only issued after the car-
rier has accepted the goods, i.e., after the carrier’s
obligation regarding the vessel has been fulfilled.
Consequently, the consignee is not a party to the
contract of carriage but has a right to make a claim
against the carrier for breach of cargo obligation.
This is an exception to the privity of contract.

The second important element of the carrier’s
liability is its limitation. The carrier’s liability (by
way of example of carriage of goods by sea) is
limited to actual loss and to a specific amount not
exceeding 666.67 Special Drawing Rights (SDR)”°
per unit of cargo, furthermore, separate rules es-

¢ Carriage of Good by Sea Act 1992 [Electronic resource] //
Legislation UK [legislation.gov.uk]. URL: https://www.leg-
islation.gov.uk/ukpga/1992/50/contents (date of access
14.04.2022).

8 Baatz Y. Op. cit. P. 184-187.

7% On special drawing rights, see Special Drawing Rights
(SDRs) [electronic resource] // IMF [imf. Special Drawing
Rights (SDR) [Electronic resource] // IMF [imf. org]l. Mode
of access: URL: https://www.imf.org/ru/About/Factsheets/
Sheets/2016/08/01/14/51/Special-Drawing-Right-SDR (ac-
cessed 14.04.2022).



tablished by law or practice apply to liability from
the contract of carriage, for example, in respect of
the limitation period or the claim procedure. These
limitations are set out in the Hague-Visby Rules
and apply to carriage supporting by the issue of
a bill of lading.”

A special kind of liability, not of the carrier but of
the shipper, is demurrage. The nature of demurrage
in English law is defined as a contractually agreed
amount of losses (damages) which is usually ex-
pressed in a rate for a certain period of time.”? The
possibility of demurrage being charged for vessel
demurrage in excess of the standard time (demur-
rage on demurrage), even if the carrier has given
the shipper additional time for loading, unless such
agreement expressly provides for the exclusion of
demurrage for that period.” If the contract does
not provide for such a rate or the shipowner does
not wish to collect demurrage, e.g., because the
contractual time limit for demurrage has expired,
the amount to be paid by the shipper shall be clas-
sified as damages for detention, and the carrier
shall prove its fact and amount.” The existence of
this type of liability, such as demurrage, suggests
that not only does the carrier have an obligation
to provide a proper vessel, but also the shipper has
an obligation to load a cargo to the vessel within
a given time limit.

Therefore, liability in a contract of carriage, ac-
cording to the subject matter of the obligation, may
arise with respect to two things: the vessel obliga-
tion and the cargo obligation. The carrier’s liability
in respect of the vessel is based on the charterparty
and in respect of the cargo on the bill of lading and
the terms of the contract itself. This bill of lading
also applies to the consignee, a third party to the
contract of carriage.

If the carrier under the contract of carriage does
not perform the carriage himself, he is deemed to
be a contractual carrier. The shipper has the right
to claim against the contractual carrier. The con-

/1 Baatz Y. Op. cit. P. 205.
72 |bid. P.171.

’* Dias Compania Naviera SA v Louis Dreyfus [1978] [Electro-
nic Resource] // I-Law. Informa [i-law.com]. URL: https://
www.i-law.com/ilaw/doc/view.htm?id=147701 (date of
access 14.04.2022); Nippon Yusen Kaisha v Marocaine de
L'Industrie du Raffinage (The Tsukuba Maru) [1979] [Electro-
nic Resource] // I-Law. Informa [i-law.com]. URL: https://
www.i-law.com/ilaw/doc/view.htm?id=147817 (date of ac-
cess 14.04.2022).

74 Baatz Y. Op.cit. P.172.
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tractual carrier is liable to the shipper for both the
vessel and the cargo obligations, as he assumes the
corresponding obligations.”” The main question is
whether the actual carrier is liable to the shipper
or the consignee in case of a breach of the cargo
obligation. English law gives an affirmative answer
to this question, and the claim against the actual
carrier can be either tort or proprietary. However, it
must be borne in mind that if an action is brought
against the actual carrier, such carrier is subject to
the terms of the bill of lading issued by the contrac-
tual carrier to the shipper’® . If, however, both the
contractual carrier and the actual carrier are liable
under the contract of carriage, their liability is joint
and several liability”” .

Germany. § 425 HGB stipulates that the carrier
shall be liable to the consignor for damage to the
goods during carriage or for delay in its delivery. If
the damage to the goods has been caused by the
conduct of the consignee or shipper, the carrier’s
liability shall be reduced in proportion of the ef-
fect of such conduct on the amount of losses. At
the same time, the carrier’s liability arises only if
the damage could have been avoided if it would
exercise greater care (§ 426 HGB).”® Furthermore,
the carrier’s liability is limited to the value of the
goods at the time and place of acceptance of such
goods for carriage (§ 429 HGB).”

The carrier’s liability under German law is quite
clearly regulated according to its legal or contrac-
tual obligations.® Such obligations, as noted above,
relate to the goods, i.e., the obligation on the vessel
in the German model of the contract of carriage is
not covered by the subject matter of the contract
and therefore liability for breach thereof does not
arise. The issues of the vessel obligation are not
regulated at all in the relevant of HGB.

However, within the maritime transportation,
the carrier’s liability, apart from national regula-
tion, is determined by international law, namely the
Hague-Visby Rules and in some cases the Hamburg

7> lbid. P. 190.

6 Owners of cargo lately laden on board the KH Enterprise v
Owners of the Pioneer Container (The KH Enterprise) [1994]
[Electronic Resource] // I-Law. Informa [i-law.com]. URL:
https://www.i-law.com/ilaw/doc/view.htm?id=14159 (date
of access 14.04.2022).

7 Wilson J.F. Op. cit. P. 235.
8 Enge H.-Ch., Schwampe D. Op. cit. S. 375.
7 lbid.S. 376.

8 Koller I. Transportrecht. Kommentar. S. 32. cit. by Bazhi-
na M.A. Op. cit. p. 47.
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Rules.®' They contain grounds for imposing liability
on the carrier in case of provision of a vessel which
does not meet the seaworthiness requirements.

§ 428 HGB set out that the carrier is liable for
the acts of persons it engaged to the shipper as
if they these acts were down by itself. This is the
general principal of the contracting party’s liability
for the acts of persons it engaged. This establish-
ment of the carrier’s liability, in particular, indicates
the possibility of imposing the performance of his
obligations on another person. In other words, in
this obligation it does not matter who specifically
performs the obligation to carry the goods, unless
this is expressly laid down in the contract.

The shipper and/or consignee have a right to
claim against the actual carrier (§ 434 HGB). This
claim is extra-contractual in nature, but the ac-
tual carrier may use the remedies set out in the
contract between the shipper and the contractual
carrier, unless the damage or delay was caused by
the actual carrier’s own fault or gross negligence,
It is impossible to refer to the liability limitation if
the damage was caused by the fault or gross neg-
ligence.® If both the contractual carrier and the
actual carrier are liable, their liability is joint and
several (§ 437 HGB).

The liability of the carrier in Germany is limited
pursuant to rules set out in the international con-
ventions.

France. Under French law, liability arises for fail-
ure to fulfil the carrier’s obligations to transport and
deliver the goods. However, under French law, the
breach of these obligations is considered a material
breach for which liability cannot be excluded by
the contract.®

As already stated, the obligation under the con-
tract of carriage in French law is an obligation of
result. Consequently, in the event of damage to the
cargo during carriage or a delay in its delivery, the
carrier bears the burden of proving the absence of
such a breach® (article L. 133-1 of the French Code
Civile; the FCC)®. The Carrier shall be liable in the

8 Enge H.-Ch., Schwampe D. Op. cit. S. 381.
8 |bid. S. 376.

8 Cour de Cassation, Chambre commerciale, du 30 mai 2006,
04-14.974, Publié au bulletin [Electronic Resource] // Lé-
gifrance [legifrance.gouv.fr]. URL: https://www.legifrance.
gouv.fr/juri/id/JURITEXT000007051840 (date of access
14.04.2022).

8 Bobongo L.Ch. Op. cit. P. 10-11.

8 Code de Commerce (07.04.2022) [Electronic Resource] //
Légifrance [legifrance.gouv.fr]. URL: https://www.legi-
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event of damage to the cargo or delay in its deliv-
ery, unless it proves that such breach of contract
was caused by force majeur.

The FCC does not limit the possibility of per-
forming carriage by hiring an actual carrier. More-
over, case law assumes that the possibility of hiring
an actual carrier is implicit in the nature of the per-
formance of the carriage and that the exception to
such possibility shall be provided for in the contract
directly.®® The same judgement states that if the
shipper has prohibited the use of an actual carri-
er to carry out the transportation, such an actual
carrier has no right to claim the payment from the
shipper®” but no additional liability is incurred by
the contractual or an actual carrier. This solution
reveals an important feature of the French liability
regime for the carriage of goods, it is determined
by the cargo and arises in case of damage or delay
in delivery, but a breach of ancillary circumstances,
such as the obligation to provide contractual carri-
er's own transport, is not a basis for liability.

Russian law. In Russia, the carrier’s liability is de-
fined under two obligations: the obligation to pro-
vide the vessel stipulated in the contract of carriage
and the safe delivery of the cargo to its destination
(Articles 794 and 796 of the CC RF, Articles 115 and
124 of the MSC RF). In this context, the provisions
on carriage come into conflict with the understand-
ing of carriage in Russian doctrine (as an obligation
solely about cargo arising at the moment the trans-
port document is issued)® . Therefore, for example,
despite the wording of Article 166 of the MSC RF,
which does not mention the unseaworthiness of
a vessel as a basis for the carrier’s liability under the
contract of carriage, judicial practice has concluded
that the carrier’s liability exists when a seaworthy
vessel is not provided. Such liability is due to the
fact that the shipper may withdraw from the con-
tract of carriage and demand repayment of the
advance as unjust enrichment and losses due to
the carrier’s breach of its obligations® .

france.gouv.fr/codes/id/LEGITEXT000005634379/ (date of
access 14.04.2022).

8 Cour de Cassation, Chambre commerciale, du 28 janvier
2004, 00-22.905, Inédit. [Electronic Resource] // Légifrance
[legifrance.gouv.fr]. URL: https://www.legifrance.gouv.fr/ju-
ri/id/JURITEXTO00007476828/ (date of access 14.04.2022).

8 Bobongo L.Ch. Op. cit. P.411.

8 Braginsky M.1, Vitryansky V.V. Op. cit. P. 314.

8 Resolution of the Commercial Court of the North Caucasus
District dated 12 July 2019 No. F08-3463/2019 in case
No. A32-3639/2018 // Consultant Plus.



The carrier’s liability provisions demonstrate
the true nature of the contract of carriage which is
divided into two parts: an obligation on the vessel
and an obligation on the cargo. The carrier’s liability
is presumed in the event of damage to the cargo
in the course of carriage; it is up to the carrier to
prove the circumstances relieving him of the lia-
bility (article 166 of the MSC RF, article 116 of the
Air Code of the Russian Federation®, article 115
of the Inland Water Transport Code of the Russian
Federation?, etc.).

In addition, the carrier’s liability in Russian law is
limited under rules set out in the international law,
limited amount of the carrier’s liability applies, and
under the regulation of other subsidiary rules, for
example, a shortened limitation period.

As regards the relationship between the actual
carrier and the shipper, it is more controversial. The
relationship between these persons must be gov-
erned by tort law because there is no direct con-
tract between these persons. However, the applica-
tion of tort law to such relations raises a number of
problems, primarily related to the impossibility of
applying limitations on the carrier’s liability.

For example, the provisions of Article 173 of
the MSC RF stipulate that “..if the performance of
carriage of goods or a part thereof is entrusted to
the actual carrier, even if (italics mine — B.K.) it is per-
mitted by the contract of carriage of goods by sea,
the carrier is nevertheless liable for all carriage in
accordance with the rules set out in this paragraph”.
There are two interesting details in this definition
of the relationship between the shipper and the
actual carrier. First, it is the contractual carrier who
is liable for the whole carriage of the goods and
who may apply to the actual carrier if he was at
fault for the damage. This regulation is quite in line
with the approach to the liability of the debtor for
the persons who have been hired by it to fulfil its
obligation (Art. 403 of the CC RF) and does not raise
any special questions. Secondly, the word “even”is
used regarding the possibility of involving of an
actual carrier in carriage of goods relations®? which
implies that, as a general rule, the involving of an
actual carrier in such relations is not provided for.
This approach clearly diverges from the interna-

% Collection of Legislation of the Russian Federation, 1997,
No. 12, Art. 1383.

91 Collection of Legislation of the Russian Federation, 2001,
No. 11, Art. 1001.

22 Note that the presence of the word “even” may also be due
to a typical problem legal writing of the text of the MSC RF.
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tional trend, including within the framework of in-
ternational law (Art. 10 of the Hamburg Rules). The
contrast between Russian and French regulation is
also noteworthy; while the French Court of Cassa-
tion states the possibility of including conditions of
personal performance of the contract of carriage
in the contract, Russian law specifically provides
for the possibility of including an actual carrier in
the carriage.

In this context the question arises: is it possi-
ble to bring a tort claim against the carrier in the
absence of any contractual relationship with him?
In our opinion, there are no obstacles to make
non-contractual claims against the carrier under
Russian law, which is also reflected in judicial prac-
tice.” It is also economically feasible to provide
participants in the transportation chain with a tort
claim because it is not always the case that a party
to a particular contract of carriage has an econom-
ic interest in claiming the carrier, whereas a third
party to such contract, such as the consignee, may
have such an interest.

At the same time, in the case of a tort claim
against a carrier it is debatable to apply the cri-
terion of a source of increased danger to a vessel
(Art. 1079 of the CC RF), a longer limitation period
(three years instead of one), change of jurisdiction
(exclusive jurisdiction for claims from transporta-
tion is established at the location of the carrier,
para 3 of Art. 38 of the Commercial Procedural Code
of the Russian Federation)®. All this suggests that
liability under the contract for the carrier becomes
less significant than liability for damage. This, in
turn, contradicts the nature of tort liability.”

In our opinion, in view of the absence of de-
tailed rules on carrier’s tort liability and the fact
that the shipper’s relations with the actual carrier
are regulated only if the contract of carriage pro-
vides for the actual carrier’s liability (Art. 173 of
the MSC RF), Russian judicial practice should seek
ways out of the current legal vacuum. One way
out could be the implementation of international
law establishing the functions of a bill of lading
(the Hague-Visby Rules) and the joint and several

% Resolution of the Commercial Court of the Moscow District
dated 18 December 2020 No. F05-23566/2018 in case
No. A40-119211/2018 // Consultant Plus.

%  Collection of Legislation of the Russian Federation, 2002,
No. 30, Art. 3012.

% Bogdanov D.E. Justice as the Basic Beginning of Social-
ization and Humanization of Tort Liability // Jurist. 2013.
No. 3 // Consultant Plus.
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liability of actual and contractual carriers (Art. 10 of
the Hamburg Rules).

Therefore, if the actual carrier has breached its
obligations on the cargo, its liability should be de-
termined in accordance with the contractual lia-
bility of the carrier under the bill of lading and all
limitations established for the carrier’s liability un-
der the contract should be applicable. At the same
time, the liability of the actual carrier shall meet the
criteria of tort liability under Art. 1064 of the CCRF
without applying the provisions regarding source
of increased danger (Art. 1079 of the CC RF). Such
conclusion proceeds from the fact that tort liability
shall not be more severe than the contractual one
in an economically similar relationship.

However, if the goods have been damaged by
the actual carrier and there are grounds for a tort
claim against it, the contractual carrier who has
undertaken the obligation in question and who
has given a guarantee for its performance cannot
be released from liability for its breach (Art. 403 of
the CC RF). In such a case, the contractual carrier
shall also be liable for the damage to the cargo
caused by the actual carrier. Their liability must be
joint and several since the damage caused to the
cargo in such a case is caused to a single economic
interest of the cargo owner.*®

Therefore, the carrier’s liability provisions make
it possible to conclude that, firstly, the carrier as-
sumes the guarantee of cargo delivery and is liable
for damage thereto or delay in its delivery unless

% Tololaeva N.V. Passive Joint Obligations: Russian Approach
and Continental European Tradition: PhD thesis. Moscow,
2017.P.111; cl. 49 of the Resolution of the Plenum of the
Supreme Court of the Russian Federation dated 22. No-
vember 2016 No. 54 “On Some Issues of Application of
General Provisions of the Civil Code of the Russian Feder-
ation on Obligations and Their Execution”:“In cases where
the liability of each of the joint debtors in respect of the
aggrieved (italics mine - B.K.) is insured by different insur-
ers, the insurers shall indemnify the damage jointly (italics
mine - B.K.)" // Consultant Plus.
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he proves that such damage resulted from circum-
stances which he could not overcome; secondly,
along with the contractual carrier, the actual carrier
is liable to the shipper for breach of cargo obliga-
tion (but not the vessel obligation), their liability
is joint and several. In addition, all limitations of
liability imposed on the carrier, including those im-
posed on the carrier by the contract (extension of
the contract to third parties)¥, shall be applicable
to the actual carrier.

Conclusion

Based on the above, the following conclusions
should be drawn regarding the legal nature of the
contract of carriage.

The economic purpose of the contract of car-
riage is to deliver the goods from the place of
departure to the place of destination. In foreign
jurisdictions, the contract of carriage is of a dual
nature, containing both the cargo obligation and
the vessel obligation, except in Germany where the
vessel obligation is excluded from the contract of
carriage. However, the essence of the contract of
carriage in all of the legal systems analysed is the
cargo obligation, the control of the cargo shall be
evidenced by the bill of lading.

In Russian law, it is generally accepted that the
subject matter of the contract of carriage is the car-
go obligation exclusively. However, a closer exam-
ination of the regulation reveals that the contract
of carriage also includes a vessel obligation in the
French sense of this institution, i.e., the cargo obli-
gation which includes a vessel obligation. The liabil-
ity under the contract of carriage, according to the
subject matter of the relevant obligation, may also
be imposed for breach of the cargo obligation and
the vessel obligation, subject to its dependence on
the actual or future safety of the goods. =

% Koziol H. Op. cit. P. 105-106.



V. SAPYBEXHOE TTPABO

Mutep UrnukoscKu,

AHINNNCKNIA CONNCUTOP U GpaHLYy3CKMIA aBOKaT,
yneH MaprxcKom Konnernm agBoKaTos,

napTHep lopuanyeckor ¢pupmbl Lewis & Co B Mapuxe,
npenogasatenb B yHuBepcutete lNapux Crte

Orosopka 0 pUCANKLNN

B KOHOCAMeEHTe.

[epekpeCTHbIN KOHPNANKT

Hacmosawas cmames paccmampugaem ycmarosJsieHue mex npagosbix NPUHYUNO8, KOMopble Ucmo-
puyecKku paszeusanuch 8 yKazaHHol cghepe 8 pamkax paHyy3CcKoz0 2pax0aHcko2o npasd. Takxe
8 cmamee npocsiexxugdemcs pasumue NPakmuku paHyy3ckux cy0o8, Komopasi NoCmeneHHo
omxo0um om o02paHuyeHul, CO0epXasuwUXCcs 8 NPedblidyuUux peweHUsX omHocumesnbHo delicmau-

mesibHOCMU IoPUCOUKYUOHHbIX 02080POK.

Knrouegolie cnosa: lOpUC@UKL{UOHHGﬂ 02080pKd, 02080pKA O NpUMeHUMOM npase, ycJiogud KOHOCd-

MeHmMa, npopo2cayuoHHAA 02080pKda.

neuranncTbl, 3aHUMALLMeCA Cnopamu, BbiTe-

KaloLLMMK 13 JOrOBOPOB, 3aKJIUeHrEe KOTOPbIX
noaTBep»kaaeTca KOHOCAMeHTaMM, KOHEYHO, 3Ha-
KOMbI C OPUCANKLNOHHBIMU OrOBOPKaMu, KOTOpble
ABNATCA 06Len yepTon Taknux goroBopos. Kak
NpaBWIo, OrOBOPKa O PUCANKLNN B KOHOCAMEHTE
OTCbINaeT K Cyay OCHOBHOIO MecCTa AeATefIbHOCTH
nepeso3ymka. OyeHb 4acTo B TaKMX OroBOpKax
YKa3blBaeTCA KOHKPETHbIV Cy B NU3BECTHOW IopuUC-
AVKLMK, KOoTopaa HeobA3aTeNbHO COOTHOCUTCA
C MeCTOM OCHOBHOW KOMMEPUYeCKOW AeATeNbHO-
CTK nepeBo3ynKa. OpncANKLUNOHHbIE OrOBOPKM
0 nepepave CNopoB Ha paccMoTpeHune Bbicokoro
cypa JloHpoHa € NnpyMeHeHeM aHMIACKOro npa-

Ba U1 KOXHOro oKpy»Horo cyaa Hblo-Mopka — aBa
Haunboree nonynApHbIX Bbibopa. pyrnm He MeHee
pacnpocTpaHeHHbIM BapUAHTOM IOPUCANKLVOHHON
OrOBOPKM ABNAETCA YC/IOBME B KOHOCAMEHTE, KOTO-
poe NocpeACcTBOM MHKOPNOpaLn perynmpyioLLero
yapTepa oTCbiNaeT K apbuTpaxy B MecTe, yCTaHOB-
NEHHOM COOTBETCTBYIOLMM YapTepoM. Knaccnue-
CKMM MPUMEPOM MEXAHU3Ma TaKOro BK/IIOYEHUSA
ABNAETCA NCNOJIb30BaHMe KoHocameHTa Congenbill
BMeCTe C MOJIHOM UHKOPMOPALIMOHHOM OFOBOPKON
Ha 060pOoTe KOHOCaMEHTa, KOTOpas BKIIOYAET B KO-
HOCaMeHT BCe YC/IOBUA PErynmpyioLero Yaprepa,
B TOM UmcCie PUCANKLNOHHYIO 1 apObuTpakHyto
OroBOPKMU.
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HeyavBuTtenbHO, UTO aHIMUNCKKE CyAbl BCerga
NPUAEPKMBANNCb OYEHb INGEpPaNbHOro NOAXO-
[a K 0eNCTBUTENIbHOCTU TaKNX IOPUCANKLMOHHbIX
OroBOPOK C y4eTOM PacnpoCTPaHeHHOCTY Bbibopa
B HUX aHIUINCKOro npaea. Ho Takoi nnbepanbHbIl
noaxof obblYHOro Npasa TPAAULMOHHO He noa-
AepXMNBaeTCA B paMKaxX KOHTUHEHTanbHOro npa-
Ba, B YyacTHOCTK, BO OpaHuun. Llenbto HacToAwen
CTaTby B MEPBYI0 oYepeb ABAAETCA yCTaHOBe-
Hue Tex NPaBOBbIX MPUHLNNOB, KOTOPble NCTOPU-
YecKu pa3BMBanNunCb B ykasaHHoW cdhepe B pam-
Kax ¢ppaHLy3CcKoro rpaxkjaHckoro npasa. Janee
B CTaTbe paccMaTpuBaeTCA pa3BuUTMeE NPAKTUKU
dpaHLy3CKMX CY[0B, KOTOPasA MOCTENEHHO OTXO-
AVT OT OrpaHNYeHNiA, COAePKaBLUNXCA B NPeablay-
LWMX peLLeHNAX OTHOCUTENBHO AeNCTBUTENbHOCTY
IOPUCOVKLUMOHHbIX OrOBOPOK. HakoHew, B cTaTbe
JenaeTca nonbiTKa UccnefoBaTtb byayllee 3Ton
obnacTn npasa, B YaCTHOCTM, B KOHTeKCTe bpek-
3uTa. Nocne Bbixoga CoepgnHeHHOro KoponescTea
13 EBponenckoro coto3a npasuna OTHOCUTENbHO
B3aMMHOTO NPU3HAHKA CyAeOHbIX PELLEHUN, YCTa-
HOBJEHHble bproccenbckom KoHBeHUmen 1968 .
B popme perynupoBaHusa EBponelickoro coto3a’,
6oree He NPUMeHsATCA.

CornacHo aHrmuickomy obLiemy npaBy BCe TPU
yKa3aHHbIX Bbllle BapuaHTa IOPUCANKLNOHHOM
OrOBOPKU B KOHOCaMeEHTaX ABNATCA abCONOTHO
OeNCTBUTENbHBbIMU B TOW Mepe, B Kakon YyCNoBMA
KOHOCameHTa AcHbl. CiegoBaTtenibHO, eCNu NUCb-
MeHHaA OroBopKa, cofeprkallaaca B CTaHAAPT-
HbIX YC/TOBUAX KOHOCaMeHTa 1 nepegatoLLas crop
Ha paccmoTpeHue Bbicokoro cyaa JIoHgoHa nnu
CyJOB OCHOBHOIO MeCTa KOMMepYeCKou aeAaTenb-
HOCTM NepeBO34MKa, TO TaKOe peLleHne ABNAeTCA
OKOHYaTeNbHbIM MPU YCNOBUM, YTO COAEPXKaHne
OroBOPKM ACHO. AHaNOrnyHasa CUTyauma BO3HMKaeT
1 B OTHOLLEHNN KOHOCAMEHTOB, KOTOPbIE MHKOPMO-
pUpYIOT yCNoBuA apObuUTPaxKHOW OrOBOPKMU U Oro-
BOPKM O MPMMEHUMOM npase 13 yaprtepa. Ecnun
JeprkaTenib KOHOCAMeHTa CNocobeH onpenennTb
COOTBETCTBYIOLLME YC/IOBUA B PErynnpytoLem Yap-
Tepe, PUCANKLMOHHAA N apbuTparkHasa OroBOpPKU
6yayT AEeNCTBUTENbHDI.

OfHako M3HavyanbHO No3muma GpaHLy3CKoro
rpa)kJaHCKoro npaea B 3To 06nacTu bbina coBep-
weHHo uHon. Cyapl, B 60NbLINMHCTBE CBOEM NOAAEP-
XKMBaeMble PUCTaMU-KOMMEHTATOPaMK, 3aHUManu
KpanHe NPOTEKLNOHWUCTCKIA U OFPaHNYUTENbHbIN
NoaXxof K AeCTBUTENIbHOCTY TaknxX OroBopok. MakT

' Brussels Recast Regulation 1215/2012 formerly 44/2001
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TOro, YTO HaneyaTaHHble B KOHOCAMEHTe YCNI0BUS,
BKJTIOYAA OPUCANKLVOHHYIO OrOBOPKY, SICHbI, Obli
Janeko He npegonpegenaiowmm. Cyabl TpeboBanu
[lOKa3aTesibCTB TOro, YTO OroBOpKa Oblsia 3aMeyeHa
W NpUHATA rPy300TNpaBuTeNeM 1 rpy3onosyJare-
nem. Takoe TpeboBaHne 060CHOBbLIBANOCh CyAamu
TeM, YTO IOPUCANKLMOHHAA OrOBOPKa NIEXNT BHe
06LLMX YCNOBUI JOFOBOPA, U ee NpAMOoe MpUHA-
TVe ABNAETCA HeoOXOANMbBIM YC/TOBMEM ANA ee
06A3aTenbHOCTM ANA CTOPOH forosopa. Bonpoc,
KOTOpbI BO3HMKanN Npu Takom nogxoge, Obin ecte-
CTBEHHbIM: KaK NepeBO34nK MOr B AeCTBUTESb-
HOCTU [OKa3aTb, YTO rPy300TNpPaBUTENb NPUHAN
IOPUCANKLMOHHYIO oroBopky? CornacHo 6onee
paHHel ¢paHLy3CKon cyaebHon NpakTuke fokKa-
3aTefIbCTBOM TOFO, YTO OFOBOpPKa Oblna NpUHATA,
ABNANACb NOANNCH rPy300TNPaBUTENA HAa KOHOCa-
MeHTe. Co CTPOro PUANYECKON TOUKMN 3peHIs 3TO,
MO>KeT ObITb, 1 NornmyHo. OfHaKo C TOUKM 3peHus
NPaKTUKM KOMMePYECKO AeATeNIbHOCTY Takoe Tpe-
60BaHMVe B AeNCTBUTENBHOCTY ABMAETCA HECOCTO-
ATenbHbIM. Bce cneymanncTbl B 061aCT MOPCKMX
nepeBO30K Py30B XOPOLLO 3HAIOT, YTO Ha NPaKTHKe
KOHOCAMeHTbI NOAMMCbIBAKOTCA TONIbKO KanuTaHOM
U areHTOM MepPeBO34MNKa, HO HUKOTA UM OYEHb
penko — rpy3ooTnpaButenem.

B xofe ganbHenwwero pa3smTua Npasa NonbITKA
nepeBO3UYMKOB CCbINATbCA HA OPUCAUKLMNOHHbIE
OrOBOPKW HALUIM CBOK NOAAEPKKY B MPUHLUMNE,
COrNacHoO KOTOPOMY Takue OroBOpPKM ABNAIOTCA
06bIYHbIM CTaHAAPTOM COOTBETCTBYIOWEN KOM-
MepyecKom AeATeNnbHOCTW. YKa3aHHbIA NpuHLMn,
B YaCTHOCTU, HaLleN CBOE OTPaXkeHue B NnpaBu-
nax, N3NTIOXKeHHbIX B perynupoBaHun EC n pgato-
wmx npasoBon 3¢deKT bploccenbCckom KOHBEH-
umn. B yactHOCTW, cTaTbA 25 HacToALeN Bepcum
Recast Brussels Regulation yctaHaBnuBaer, uto
IOPUCANKLMNOHHAA OTOBOPKa B MEXAYHAPOLOHbIX
Jorosopax OyneTt fecTBUTENbHOW NOCTONbKY,
MOCKOJIbKY OHa coCTaBneHa B popme, KoTopas
ABNAeTCA obWenpru3HaAHHOM YacTbio AeNOBO
NPaKTUKN B COOTBETCTBYIOLWEeN chepe TOProsiun.
IOpncanKUMOHHAA OroBopka B KOHOCaMeHTe —
370, 6€3yCcnoBHO, 0OblYHOE ABNEHNe ANA COOT-
BeTCTBYOLWMX gorosopos. OTcioaa cnegyer, uTo
bpaHUy3CcKIMe Cyabl, XOTb Y HEOXOTHO, HO JOJXKHbI
6bINM NPU3HATb, YTO OFOBOPKU B KOHOCAMEHTe,
yCTaHaB/MBaloLWMe, YTO BCE CNOPbI JOMMXHbl pac-
CMaTpMBaTbCA CygaMn No MeCTy OCHOBHOW KOM-
MepYeCKol AeATeNbHOCTY NepeBO3UnKa, ABNAOT-
ca pencreutenbHbimu. Cyg EBponernckoro cotsa
noggep»kan ykasaHHbIi MPUHLUUM B 3HAKOBOM



peweHun no geny Castelleti?. C Tex nop gaHHoe
pelleHne [OCTaTOYHO NOCIeA0BaTeNIbHO NpUMe-
HAETCA 1 B PeLLUeHMAX rPax[AaHCKoro u Kommep-
YecKoro otaesnieHNin BepxoBHOro KaccauMoHHOro
cyna OpaHummn. KoHeyHo, Takne peleHunsa noa-
LEepPXKUBaNUCb U aHMUNCKUMK CyfaMu, KOTOpble
nosiyyanm HambosbLUYIO BbIrO4Y OT CTaHAAPTHbIX
IOPUCANKLNOHHbBIX OFOBOPOK B KOHOCaMeHTaX,
oTcbinarowmx cnopbl Boicokomy cyay JloHpgoHa.
BmecTe C TeEM Ha MOMEHT NPUHATKA paccMaTpu-
BaembIxX pelleHnn BennkobputaHua asnanacb
uneHom EBponenckoro cotosa, ciefoBaTenbHo,
1 NPaBOBOW pexum aupektmebl Recast Brussels
K Heln npumeHanca. OgHako ¢ Hauana 2022 roaa,
nocne bpek3uTa, 3Ta AMpeKTMBa K AHIM He Npu-
meHsaeTcA. OpaHuUy3CKre IPUCTbl-KOMMEHTaTO-
pbl 06Lenpr3HaHHO YKa3blBaloT, YTO Ha Nnbe-
panunsaumio ¢ppaHLy3CKOro NpaBoBOro Noaxoaa
K AeCTBUTENbHOCTM KOPUCAMNKLMOHHbIX OFOBOPOK
B KOHOCaMeHTax B O0ONbLION CTeneHn Nosnuana
cTatba 25 perynupoBaHua Recast Brussels. Kak
BOMPOC OyAeT pelaTtbcs cenyac, koraa JIoHaoH
6onblue He MOXeT MoslyyaTb BbIrOAY OT CTaTby
25 pupekTuebl EBponenckoro Coto3a 0 TOM, 4YTO
IOPUCAMKLNOHHbIE OTOBOPKMU, PErYNAPHO Npume-
HAKOLWMeCA B COOTBETCTBYIOLLEN Chepe TOProsy,
ABnAtoTCA gencTantenbHbiMn? C OAHOM CTOPOHDI,
B HacTosALLee BpeMa CyLLeCTBYeT MHOXEeCTBO pe-
WeHNN GpaHLy3CKMUX CYOOoB, YKa3blBalOLWMX, UTO
IOPUCANKLNOHHbIE OTOBOPKM B KOHOCAMEHTax —
06bluHOE ABNEeHne B MOpPCKol Toprosne. Jomx-
Ha NN U3MEHMUTbCA MO3ULNA B CBA3UN C TEM, YTO
JNoHpoH 1 BenukobputaHus 6onblue He ABAAIOTCA
yacTbto EBponenckoro cotosa?

HepaBHee pelueHune anennaumoHHoro cyga lNa-
pvKa MOXKeT flaTb HaM HEKOTOpble OPUEHTUPbI
6ynyLero MexayHapoaHbIX OPUCANKLNOHHbIX
oroBopok nocne bpeksutad. leno npeacraens-
eT NHTepecC 1 ABNAETCA aKTyaslbHbIM, MOCKOJIbKY
B HEM, B OT/IMYME OT MHOTUX HEAABHUX PeLUeHNI
B 3TOol cdepe BO PpaHumm, paccmaTprBaeTcs
IOPUCAMKLMOHHAA OFrOBOPKA OTHOCUTESIbHO FO-
Cy#apcTBa, He BxoAAwero B EBponencknn cots
— IOxHoM Kopew. YcnoBusa KOoHoCaMeHTa BKOYanu
B Ce65 OPUCOVKLMOHHYO OrOBOPKY, OTCbINAOLLYO
BCE CNOpbI B CyAbl MO MECTY OCHOBHOW KOMMep-
YyecKkom feATeNlbHOCTM nepeBo3ynKa B KOxkHoM Ko-
pee. AnennAaunoHHbIN cyq Mapuxa nogaepan

2 Brussels Recast Regulation 1215/2012 formerly 44/2001

3 Court of Appeal of Paris 8 December 2020 AXA v EUKOR
CAR CARRIERS INC

IV. BAPYBEXHOE MNMPABO

peleHre NepBor MHCTAHLNM KOMMEPYECKOro
TpnbyHana, KOTopbl YCTAHOBWJI, YTO OFOBOPKaA
JencTBUTENbHA BCNeACTBUE TOrO, UTO Hanuune
B KOHOCaMeHTe OroBOpPKM, OTCbIaloLLen paccmo-
TpeHue crnopa cygam no MecTy OCHOBHOW AeATesb-
HOCTU NePEBO3YMNKA, — XOPOLLO M3BECTHAA NpakK-
TUKa. PelneHre noaBepriocb KpUTUKE CO CTOPOHDI
OAHOrO 13 KOMMEHTATOPOB B Befylliem o063ope
«Mopckoe npaso OpaHunmn»*, KOTOPbIN, YTO He-
YAMBUTENbBHO, YKa3aJl, YTO B TaKKMX Aeflax 06bIYHO
ToNKyeTca cTatbaA 25 gupekTusbl Recast Brussels,
KOTopasa He MOXKeT NpumMeHATbCA K KOxHoIM Ko-
pee. B peweHnn anennAaumMoHHoro cyaa lMapumxa
paccmaTpuBanacb LPUCANKLMOHHAA OroBop-
Ka, oTCblnaoLasa pacCMOTpeHMe CNOPOB CyAam
No MecCTy OCHOBHOW AeATeNbHOCTY NepeBo3YnKa.
AprymeHTauma anennaumoHHoro cyga MNapuxa
COOTBETCTBOBAJIAa TOMY, UTO CTaNO OPTOAOKCASb-
HbIM MOAXOAOM NpPY PacCMOTPEHMIM BONpPOCa Aen-
CTBUTENTIbHOCTM KPUCAMKLMOHHOW OFOBOPKM B KO-
HocaMeHTe. KoHOcameHT, 6e3yc/ioBHO, ABNAETCA
TPEXCTOPOHHMM JOFOBOPOM, U MOyYaTenb, U KO-
HeYHbI fepxaTenb KOHOCAMeHTa MofyyaeT Bce
npaBsa rpy300TnpaBunTensa No COOTBETCTBYOLLEMY
JoroBopy nepeBo3ku. [Nogxon anennAaUMOHHOro
cypa MNapuka 3aknoyanca B onpegeneHnmn Toro,
6blna Nn IPUCANKUNOHHAA OroBopka cocTaBsie-
Ha B popme, YacTo BCTpeyvatoLencs B obblyasx
Toprosnu. lNpu NONOXNUTEeNbHOM OTBETE OrOBOPKa
ob6s3aTenibHa AnA rpysooTnpasuTens. Janee cyq
COC/lanca Ha NPUMEHNUMOEe K KOHOCaMeHTY rnpa-
BO A/1A TOro, 4tTo6bl onpenenntb, NnpuobpeTtaet
Ny nofnyyaTtesib B COOTBETCTBUU C MPUMEHNMbIM
NpPaBOM Te e [OroBOpPHbIe MPaBa, YTo U rpys3o-
oTnpaBuTenNb.

NHTepecHO NpeanonoXunTb, Kak aneniaumoH-
Hbi cyf [MapuKa B HacToALWee BpemMs pacCmo-
TPUT TUMYHYIO OTOBOPKY, OTCbINTAIOLLYI0 PacCMO-
TpeHne cnopoB B Bbicoknn cya JloHaoHa, Koraa
BennkobputaHus 6onblue He MOXKeT nonaraTbca
Ha CTaTbio 25 IPUCANKLUNOHHbIX NPaBus rnepe-
CMOTPEHHOro perynmpoBaHua Recast. JJoHOOH -
3TO BeAyLasa CTonMua pacCMOTPEHMA MeXayHa-
poaHbIX cnopoB B obnactn cygoxonctsa. OgHako
CoepgnHeHHoe KoponeBcTBO ABNAETCA MECTOM
JeATeNbHOCTY NINWb HEMHOTUX CyAoBnagesb-
LeB-nepeBO34YMKOB. Bcnegcreme nonntnyeckumx
NPUYNH MOXKET OKa3aTbCs, YTo GppaHLy3CcKme cyabl
6yZyT CKJIOHHbI OTHOCUTbLCA K OFOBOPKaM O nepe-
Jaye cnopos B Boicokuii cyg JloHgoHa meHee gpy-

4 DMF no 833/1 March 2021
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XentobHo. OfHAKO C TOYKM 3pEeHNSA NpaBa COXKHO
oTpuUaTb TOT GAKT, YTO COMNTACHO apryMeHTauum
anennAunoHHOro cyfa lNapuxa LPUCANKLNOH-
Hble OrOBOPKM O Nepefaye cnopos B Bbicokun
cyn JloHaoHa B KOHOCaMeHTax byayT Tak Xe fAB-
NATbCA [OrOBOPHBIMY YCIIOBUAMM, TUMNUYHBIMU
ANA COOTBETCTBYIOLEro BMAa MeXAyHapoaHOM
Toproenu. OfHaKo cywecTByeT 1 6osee paHHee
pelweHne anennAynMoHHoro cyaa Mapwuxa, roe
CyabW COYNK, YTO OFOBOPKa O Nepepaye cnopa
B Bbicoknin cyn JlToHoHa, B oTnnume oT nepegaun
criopa B cyf NO MecTy AeATeNbHOCTY NepeBos-
uMKa, Heobs3aTeIbHO AOJIXKHA PacCMATPMBATLCA
Kak CTaHAapTHasA AN COOTBETCTBYIOLErO BMAa
TOoproenu. Kpome TOro, CNI0’KHO He 3aMeTUTb, YTO
IOPUCTBI-NPaKTUKN U KOMMeHTaTopbl BO OpaHuuy,
6e3yCnoBHO, NOAAEPKIMBAIOT BO3BpPaLleHMe K 60-
fee OrpaHNYnTENIbHOMY MOAXOAY K AeNCTBUTENb-
HOCTU IOPUCANKLNOHHBIX OFOBOPOK, OCOOEHHO,
ecnv 3To 6yfeT o3HavaTb, UTO GpaHLy3CKue cyabl
CMOTYT YCMeLHO NPOTUBOCTOATb OCMAPMUBAHMIO UX
lopuUCAnKL MY B NONb3y Bbicokoro cyaa JlToHaoHa.

B 3akntoueHne HacToALWwen CTaTbh Mbl XOTENM
6bl 06PaTUTb BHMMAHNE HA BO3MOXHbI PUCK OT-
HOCKTENIbHO TPEeTbero Buaa IopUCANKLNOHHON
OrOBOPKMU, YNOMUHAIOLWENCA B HAYane uccnego-
BaHWA, BO3HMKAKOLWMIA NpY yyacTnn B npouecce
aHrnunckux n dpaHLy3sckmx cynos. Kak 6bino yka-
3aHo Bbilwe, Congenbill, wrpoko ncnonbsyemolii
B MeXXAYHapOAHOW MOPCKOW TOProene, Nnocpes-
CTBOM MPAMOro YC/NoBUA Ha 06paTHOWM CTOPOHe
KOHOCaMeHTa BK/loYaeT B ceba Bce ycnoBua pe-
rynMpyoLero YapTepa, KOTopblil yNOMUHAETCS
Ha NMUEBON CTOPOHE KOHOCAMEHTA, BKJoYas
IOPUCONKLMOHHYIO OrOBOPKY M OFOBOPKY O Mpu-
MeHUMOM npase. [1031uunA aHrMINCKoro obLero
npaBa B OTHOLIEHWY UHKOPMOPALUKN TakKnX YCJo-
BUI Bceraa obina oueHb nubepanbHon. C ToUuKu
3peHnA aHMMUACKOro npaga, Npu yCnoBuK, YTO
NHKOPMNOpUpPYeMbIli LJOKYMEHT ABHO onpeferneH
1 €ro nonyyeHme He COCTaBAAET HUKAKOro Tpyaa
NS FPy300TNpaBuTeNs UK nonyyatens, Tpebo-
BaHVA JOKa3blBaHWA TOTO, YTO rPy300TrNpaBUTeSb
1 nonyvatenb YBUAENN U NPUHANN COOTBETCTBY-
oLy oroBopKy, HeT. [o3uuna dppaHLy3cKoro
rpaAaHCKOro npasa B 3TOM BOMPOCE NMpsAMO
npotmeononoxHadA. C Toukn 3peHna GppaHLys-
CKOrO rpaJaHCKoro npasa, HefJaBHO NOATBEPK-
LeHHOV B NepecMoTpeHHon peaakuum OpaHuys-
CKOTO rpaXklaHCKOro NpaBa, CTOPOHA, XKenatoLas
cocnaTbCA Ha CBOW CTaHAAapTHble YCNOBMA UK
NHble [OrOBOPHbIE JOKYMEHTbI, KOTOpble He BOC-
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Npou3BOAATCA B MOANUCAHHOM JOTOBOPE, AO/IKHA
npenocTaBUTb fOKa3aTebCTBa TOrO, YTO yKa3aH-
Hble ycnoBuA O6bIn yBrUAEHbI M TPUHATBI. C TOUKM
3peHnA KOMMepPYeCKoW NPaKTUKU, KOHEUYHO, 13-
BECTHO, UTO B KOHOcaMeHTax Congenbill Ha nuue-
BOW CTOPOHE YNOMMHAETCA CaM YapTep, HO YCIo-
BVA YapTepa, He roBOpA YxKe 0 PUCANKLMOHHON
OroBOpKe, He BocnpowunssoaaTca. OgHako cTporoe
COOTBETCTBUE TPEOOBAHNAM PPaHLYy3CKOrO FpaK-
JaHCKOro npasa b6ygeT 03HauyaTtb, YTO NepPeBO3-
YK JosiKeH Gr3nYecKkn NPUNOXKNTb OPUCANK-
LMOHHYIO OrOBOPKY U3 YapTepa K KOHOCAMEHTY,
€C/IN OH XOYeT YCTaHOBUTb, YTO OHA Obina yBraeHa
M NpuHATA.

B 3akntoueHme mbl xoTenu 661 06paTUTb BHUMA-
HMe Ha NPaBOBbIe CMOPbI, KOTOPbIE MOTYT BO3HUK-
HYTb 13 3TOW Ba)KHOW Pa3HuLbl Mexay nogxogamm
AHMMIMIACKOro 06LWero 1 GppaHLy3CKOro rpakaaH-
cKkoro npasa. TpaAnUMOHHO aHINNACKKeE Cyabl AN
NnpeaoTBPaLLeHMA HAPYLIEHNA IOPUCONKLOHHON
OroBOPKM CTOPOHOW fOrOBOPA, KOTOPAasa HauMHaeT
npoLecc B MHOCTPAHHOM Cyfle, UTHOPUPYA pUC-
OVKUMWOHHYIO OrOBOPKY B IOroBope, npuberaioT
K TaKOMy npoLieccyanbHOMY CPeACcTBY 3alKTbl, Kak
3anpeT Ha yyacTie B pacCMOTPEHNN Cnopa B cyae
COOTBETCTBYIOLLEN IOPUCANKLNN. AHTAINNCKNE CYAbl
YMOTHOMOYEHbI U3[aTb TakoW cyaebHbIn 3anpeT
B OTHOLLUEHW CTOPOHbI, HAPYLUVBLLEN KPUCANKLN-
OHHYI0 OrOBOPKY, B LieNsAX NpeKpaLleHna pasburpa-
TeNbCTBa B UHOCTPAHHOM CyZ€e 1 NPOJOIIKEHNA CY-
nebHoro npotecca B Boicokom cyae nnm apbutpaxe
B JlToHgoHe. OgHako, Koraa BennkobputaHuma 6biia
yacTtbto EBponenckoro coto3a, B cepum peLueHnmn
Cyna EBponerckoro cor3a, 3aKoHUMBLLENCA peLue-
Huem no geny Front Conor®, Cyn nocTtaHOBMI, UTO
AHFNMUNCKUI cynebHbI 3anpeT Ha yJyacTre B pac-
CMOTpEHWN Cropa B Cyfax onpeneneHHom puc-
AVIKUUKN HE MOXET ObITb MCMOJTHEH UV MPU3HAH
cyaamm uneHoB EBponerickoro cotsa, MoCcKonbKy
Takoe npoLeccyanbHoe CPefiCTBO He COOTBETCTBYET
JyXy B3aVIMHOTO JOBEPUSA, KOTOPOE CyAbl YIEHOB
EBponenckoro cor3sa JO/IKHbl OKa3blBaTb Apyr
apyry. OgHako cenvac BennkobputaHua nokunHyna
EBponeiickuii cotos, 1 aHrmuincKue cyabl CBO60HbI
B MPVIHATUN 3aMNpeTOB Ha yyacTne B PpacCCMOTPEHNN
cnopa B cygax onpeneneHHo pUcanKLum B cy-
yasx, ecnu ctaHgapTHadA JloHgoHCcKaa apbuTpaxkHan
OroBOpPKa, BKJIlDUeHHaA B KOHocameHT Congenbill,
6bl1a HapyLleHa CTOPOHOW, KOTopas Havana npo-
Lecc B MHOCTPaHHOM cyfe uneHa EBponenckoro

> Front Conor West Tankers Inc v Allianz SPA CJE (C 185/07).



coto3a. OpaHuy3cKme Cyapbl, KOHEYHO, MOTYT OTKa-
3aTb B MPU3HaHMK TaKoro cygebHoro 3anperta. U aH-
FNIACKME Cyabl, B CBOIO OYepefb, MOTYT OTKa3aTbCA
NPU3HaBaTb peLleHNA CyfoB uneHoB EBponeiickoro
COl03a, KOTOpble He MOATBEPKAAIT AeNCTBUTENb-
HOCTb TUMNYHON IOPUCANKLMOHHOI OFOBOPKM B KO-

IV. BAPYBEXHOE MNMPABO

HocameHTe. B oTcyTcTBME HOBbIX 06A3bIBAOLLMX
cornalieHunii No BoNpocam pucankymm n npu-
3HaHMA pelleHnn mexxay EBponelicknum cotozom
1 BennkobpuTaHMen CNoXKHO Npeackasatb, Kak
Takne KOHONUKTBI 6yayT paspeluatbca. Bnepegu
HacC XAYT MHTEPEeCHble BpeMEHa. &

Mepesod nodzomossneH bynamom Kapumogsim
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rofessionals involved with disputes arising

from contracts evidenced by bills of lading
are of course familiar with jurisdiction clauses
which form a common feature of these contracts.
Typically, a bill of lading jurisdiction clause will
state that disputes in relation to the contract of
carriage shall be referred to the courts of the prin-
cipal place of business of the carrier. Very often
such clauses will identify a specific court in a well
known jurisdiction which may not be the principal
place of business of the carrier. Jurisdiction claus-
es referring disputes to the High Court in Lon-
don subject to English law are, together with the
Southern District Court of New York, the two most
popular choices. Another equally common version
of the jurisdiction clause is a term in the bill of
lading which, by incorporation of the governing
charter party, refers all disputes to arbitration in
the place indicated by the charter party. The clas-
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sic example of this incorporation mechanism is
the use of the Congenbill Bill of Lading together
with an all-inclusive incorporation clause on the
reverse of the bill of lading incorporating all the
terms of the governing charter party including the
jurisdiction or arbitration clause.

Not surprisingly the English courts have always
adopted a very liberal approach to the validity of
such jurisdiction clauses given that the choice of
English law is so common. But the liberality of the
common law approach here has not traditional-
ly been followed by civil law jurisdictions and in
France in particular. The purpose of this article is
firstly to set out the legal principles historically de-
veloped by French civil law in this field. The article
then traces the development of the case law of the
French courts which has progressively departed
from the restrictions placed by earlier decisions on
the validity of jurisdiction clauses. Finally, the article



seeks to explore the future of this area of the law,
in particular in the context of Brexit. Following the
withdrawal of the United Kingdom from the Euro-
pean Union, the set of rules concerning the mutual
recognition of judgments set out by the Brussels
Convention of 1968 in the form of EU Regulations’
no longer applies.

As a matter of English common law all three
variants of the bill of lading jurisdiction clause
identified above are perfectly valid in so far as the
terms of the bill of lading are clear. Consequently, if
a written clause featuring in the standard terms of
a bill of lading refers disputes to the High Court in
London or courts of the principal place of business
of the carrier, then, provided that the clause is clear,
that is the end of the matter. Similarly in respect
of bills of lading which incorporate the terms of
a charter party arbitration clause and applicable
law provision, provided that the holder of the bill
of lading is capable of identifying the relevant term
in the governing charter party the jurisdiction or
arbitration clause will be valid.

But the position adopted by French civil law in
this area from the outset was very different. The
courts, supported overwhelmingly by legal com-
mentators, took a highly protective and restrictive
approach to the validity of such clauses. The fact
that the printed terms of a bill of lading included
a jurisdiction clause even though the latter was
clear was far from conclusive. The courts required
evidence that the jurisdiction clause had been
seen and accepted by the shipper or receiver. This
requirement was justified by the courts on the
grounds that a jurisdiction clause falls outside of
the general contractual terms, and express accep-
tance of the clause is necessary for it to be binding
on the parties to the contract. The question which
this approach raised was naturally how can the Car-
rier actually prove that the shipper has accepted
the jurisdiction clause? The response of the earlier
French case law was that signature of the bill of
lading from the shipper would be evidence that
the clause had been accepted. From a strictly legal
perspective this may be logical. But from a practical
commercial point of view the requirement would
in reality be untenable. All professionals involved
in maritime transport of goods know very well that
in practice bills of lading are only signed by the
Master or agent for the Carrier but never or very
rarely by the shipper.

IV. FOREIGN LAW

In the legal developments which followed, the
cause of the Carriers seeking to rely on jurisdic-
tion clauses found support from the principle that
such clauses are a regular standard feature of this
commercial trade. This principle in particular found
justification in the rules set out in the EU regula-
tions giving legal effect to the Brussels Convention.
Specifically, article 25 of the current version of the
Recast Brussels Regulation states that a jurisdiction
clause in an international contract will be valid in
so faris it is in a form which is commonly accepted
as forming part of business practice in the trade
in question. Jurisdiction clauses in bill of lading
contracts are of course undeniably a regular fea-
ture of such contracts. It followed that the French
courts, albeit reluctantly, were obliged to concede
that clauses in bill of lading terms providing that
all disputes should be referred to the courts of
the principal place of business of the carrier were
valid. The CJE European Court of Justice in a land
mark decision Castelleti? upheld this principle.
The decision has been applied since very clearly
by decisions of the civil and commercial branch-
es of the French Supreme Court la Cour de Cassa-
tion. Of course, these decisions were welcomed
by the English courts which were the most likely
to benefit from referrals to the High Court in Lon-
don through the typical bill of lading jurisdiction
clause. The United Kingdom however was at the
time of these decisions a member of the European
Union, so the legal regime of the Recast Brussels
directive applied. But since the beginning of 2022,
following Brexit, the regulation has no application
to England. It is generally recognized by French
legal commentators that the liberalization of the
French legal approach to the validity of jurisdiction
clauses in bills of lading was heavily influenced by
article 25 of the Recast Brussels Regulation. How
would the issue be determined now that London
could no longer benefit from the rule in article 25
of the EU regulation that a jurisdiction clause in a
form regularly accepted in the trade in question
would be valid? On the one hand there are now
numerous decisions of French courts stating that
a jurisdiction clause in a bill of lading is a regular
feature of maritime trade. Should the position be
different because London and the UK are no longer
part of the European Union?

A recent decision of the Court of Appeal in Paris
may give us some guidance on the future of the in-

' Brussels Recast Regulation 1215/2012 formerly 44/2001

2 (astelleti 16 March 1999 European Court of Justice CJE
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ternational jurisdiction clause post Brexit®. The case is
of interest and relevant because, unlike many of the
recent decisions in this field in France, it deals with
a jurisdiction clause concerning a state outside of
the European Union: South Korea. The bill of lading
terms included a jurisdiction clause referring all dis-
putes to the courts of the principal place of business
of the Carrier in South Korea. The Court of Appeal of
Paris upheld the first instance decision of the tribunal
de commerce in declaring the clause valid on the
grounds that it was well known that bill of lading
contracts contained jurisdiction clauses referring
disputes to the courts of the place of business of the
carrier. The decision has attracted criticism from one
commentator in a leading review the Droit Maritime
Francais* who has not surprisingly pointed out that
the cases normally involve interpretation of article
25 of the Recast Brussels Directive which should not
apply to South Korea. The decision of the Paris Court
of Appeal involved a jurisdiction clause referring
disputes to the courts of the place of business of
the Carrier. The reasoning of the Court of Appeal
of Paris followed what has become the orthodox
approach to considering the validity of a jurisdiction
clause in a bill of lading contract. The bill of lading
contract is a tripartite contract of course and the re-
ceiver final holder of the bill of lading will acquire the
rights of the shipper under the contract of carriage.
The approach of the Court of Appeal of Paris was to
determine whether the jurisdiction clause was in
a form commonly found in the custom of the trade,
in which case it would be binding on the shipper.
The court would then apply the law applicable to the
bill of lading contract to determine whether under
that law the receiver acquires the same contractual
rights as the shipper.

It is interesting to speculate how the Court of
Appeal of Paris would consider a typical clause re-
ferring disputes to the High Court of London now
that the United Kingdom is no longer entitled to
rely on the article 25 of the jurisdiction rules of the
Revised Recast Regulation. London is a leading
capital for the resolution of international disputes
in shipping. But there are very few ship owner car-
riers who have their place of business in the United
Kingdom. For policy reasons it could be that the
French courts will be tempted to take a less friendly
approach to referrals to the High Court in London

3 Court of Appeal of Paris 8 December 2020 AXA v EUKOR
CAR CARRIERS INC

4 DMF no 833/1 March 2021

108

on policy grounds. But from the perspective of legal
orthodoxy, it is difficult to deny that, pursuant to
the reasoning of the Paris Court of Appeal, a Lon-
don High Court jurisdiction clause in a bill of lading
could also be a contractual term which features
commonly in the international trade in question.
There is however an earlier decision of a Court of
Appeal of Paris where the judges did not consider
that a clause referring disputes to the High Court in
London, as opposed to the courts of the principal
place of business of the carrier, could necessarily
be considered typical for the particular trade in
question. It is also difficult not to ignore that there
is certainly support from legal practitioners and
commentators in France for a return to a more
restrictive approach to the validity of jurisdiction
clauses particularly if it would mean that French
courts could successfully resist challenges to their
jurisdiction in favour of the High Court in London.

In concluding this article, we would like to draw
attention to the risk of future disputes involving
the English and French courts in relation to the
third variety of jurisdiction clause mentioned at
the beginning of this study. As stated above, the
Congenbill, widely in use in international maritime
trade, normally incorporates by an express term on
the reverse side of the bill of lading all the terms
of the governing charter party mentioned on the
front of the bill of lading including the jurisdiction
and applicable law clause. The position of English
common law in relation to incorporation of terms
has always been very liberal. Provided that the doc-
ument incorporated has been clearly identified and
can be easily obtained by the shipper or receiver
there is no requirement as a matter of English law
to prove that the latter have actually seen and ac-
cepted the clause. The position of French civil law
on this question is quite the reverse. As a matter
of French civil law, recently confirmed by a revised
version of the French Civil Code, a party seeking
to rely on its standard terms, or another contractu-
al document not reproduced in a signed contract
must produce evidence that these terms have been
seen and accepted. As a matter of commercial prac-
tice, it is of course well known that Congenbills of
lading will mention, on the front side of the bill,
a charter party but the terms of the charter party
let alone the relevant jurisdiction clause will not
be reproduced. However strict compliance with
the French civil law requirements would effective-
ly mean that the Carrier would have to physically
annexe the charter party jurisdiction clause to the



bill of lading if he wanted to establish that it had
been seen and accepted.

We would conclude with some observations
on the likely legal disputes which may result from
these important differences between the position
of English common law and French civil law. Tra-
ditionally the English courts have had recourse to
a procedural remedy, the anti suit injunction, to
deter the breach of a jurisdiction clause by a party
to the contract who commences proceedings be-
fore a foreign court ignoring the jurisdiction clause
in the contract. The English courts are empowered
toissue an injunction ordering the party in breach
of a valid jurisdiction clause to withdraw the pro-
ceedings before the foreign court commenced and
pursue the legal action before the High Court or
arbitration tribunal in London. But when the United
Kingdom was a part of the European Union, a se-
ries of judgments of the European Court of Justice
ending with its decision in the Front Conor® held

> Front Conor West Tankers Inc v Allianz SPA CJE (C 185/07).
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that the English anti suit injunction could not be
enforced or recognized by the courts of the mem-
bers of the European Union because such proce-
dural remedies were against the spirit of the mutual
confidence which European Union member courts
should bear to each other. However now that the
United Kingdom has left the European Union, the
English courts are free to issue anti suit injunctions
where a classic London arbitration clause, incor-
porated into a Congenbill of lading, has been vio-
lated by a party commencing proceedings before
a foreign court in the European Union. The French
courts may of course refuse to recognize the anti
suit injunction. And the English courts, in turn, may
refuse to recognize a decision of an EU member
court which does not confirm the validity of a typ-
ical bill of lading jurisdiction clause. In the absence
of a new binding agreement on jurisdictional issues
and recognition of judgments between the Euro-
pean Union and the United Kingdom it is difficult
to predict how such conflicts will be resolved. In-
teresting times lie ahead. =
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V. OB30P HOBNUHOK JINTEPATYPbBI 10 MOPCKOMY TMTPABY

1. k. A. K. KapTHep. MexxgyHapogHO-npaBo-
BOW CTaTyC KanMTaHa MOPCKOro cyAHa: HoBoe
KOMaHAoBaHue Ha mope (2-e nsa.).

Cartner, J. A. C. (2022). Cartner on the interna-
tional law of the shipmaster: on the new command
at sea (2" ed.). Informa Law from Routledge.

B aTOI KHUre fOKa3bIBAeTCA, YTO ynpaBieHne
CYLHOM 3aBUCUT OT MNPUHATUA NPaBUSIbHbIX pe-
LIEHWI, B TO BPeMsA KaK KanuTaHbl CYAOB He Nony-
YaloT 4OCTAaTOYHOW, CBOEBPEMEHHOM, aKTyaslbHOM
N peneBaHTHOWN MHPOPMaLMK ANA NPUHATKA Ta-
KMX pelleHnin. B KH1re npepnaraeTcs naaHMpo-
BaTb MOPCKUE Pelicbl MO NPUMEpPY KOCMUYECKIMX
Kopabnei HaunoHanbHoro ynpasneHma CLUA
Mo a3pPOHABTUKE U NCCNELOBaHMIO KOCMMYECKOTO
npoctpaHctBa (HACA), a untatenam npegnaratorca
ynpaBfieHYecKkue Kputepun. KH1ra cogepuT KoH-
CTPYKTUBHYIO KPUTWKY KOHBEHLMI Y MEHEA>KMEH-
Ta 1 HanpaBfeHa Ha YMeHbLUEHWE NPOUCLIECTBUIA
nyTém cocpefoToYeHA BHUMAHWA Ha 1O CUX Nop
HensBedaHHOM venioBeyeckom daKkTope B nnue
KanuTaHa MOPCKOro cygHa. ABTOp npepnaraer,
yTOObI KOMAHAOBaHME Ha MOpPE CTaNlo OTAENbHOW
npodeccuen 1 ANCUMNIMHON CO CneuunanbHol noa-
FOTOBKOW MO BCEM COOTBETCTBYIOLLMM TOHKOCTAM.
[aHHasA paboTa cTaHeT 6ecLeHHbIM MOMOLLHUKOM
B NPUHATMW PELLEHNI ANA COBPEMEHHbIX KanuTa-
HOB rpakJaHCKMX CYi0B 1 BCEX, KTO CBA3aH C 3TON
BaXkKHelwel npodeccren.

2.®. M. b. PenriHonbgc, @. [. Poys. MpaBoBoe
perynupoBaHue KOHOCaMeHTOB (5-e nsg.).

Reynolds, F. M. B., Rose, F. D. (2022). Carver on
bills of lading (5*" ed.). Sweet & Maxwell.

B sToM KHMre npeanaraeTca ncyepnbiBatoLlee
onvcaHne NPaBoOBON NPUPOAbI U NPAKTUYECKOrO
NPYMeHEeHNA KOHOCAMEHTOB U COMYTCTBYHOLNX
[OKYMEHTOB B KOMMEpPYECKMX CAeNKax, nepero-
BOpax 1 cnopax. Kntouesble 0cobeHHOCTN paboTbI:
npepnaraeTca yrny6néHHblii aHanmn3 nprMeHeHna
N ENCTBNA KOHOCAMEHTOB U CBA3AHHbIX C HAMMU
[OKYMeHTOB; 06CyxAaeTca npaBoBas Npupoaa
KOHOCaMeHTa Kak pacrucKu B noslyyeHnr ToBapa
1 KaK JIOrOBOPHOIO AOKYMEHTa; 06bACHAETCA POsib
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Kaxaow CTOPOHbI JOroBopa, NpeaycmaTprsatoLLe-
ro Bbljayy KOHOCaMeHTa; OXBaTbIBalOTCA JOrOBOP-
Hble NoCNeCTBNA, KOTOPbIe CNeayioT 3a nepeaayei
KOHOCaMeHTa; KOHOCaMeHTbl paccMaTpuUBatoTCA
B KayecTBe TOBapOpPaCnoOpAANTENbHbIX JOKYMEH-
TOB; OOBACHAETCA, Kak M KOrAa TPeTbU CTOPOHbI
MOTFyT ObITb 3aTPOHYTbl KOHOCaMeHTaMW; NOAPO6HO
aHanu3upytoTca laarckne n Maarcko-Bucbuinckme
npasuia MexayHapoaHbIX MOPCKUX NepeBo30K
rpy30B; npeanaraeTca KOMMmeHTapuin K Pottepgam-
CKMM NpaBuiam; BKIOYEeHa HOBasA rnaBsa, NOCBA-
WéHHaA Nambyprcknm npasmnam.

3. U. Napnos. Kpucagnkumna npnbpeKHbIX
rocyfapcTB Hag Cyflamu, HY»KAAIOWMMWNCA B NO-
MoLLK, a TaKXKe MPU MOPCKNX NPONCIIeCTBUAX
1 KopabneKkpylueHnnAX.

Parlov, 1. (2022). Coastal State jurisdiction
over ships in need of assistance, maritime casu-
alties and shipwrecks. Brill Nijhoff.

B >Ton KHuUre npegnaraeTcA BCECTOPOHHUN
aHanu3 npas 1 0653aHHOCTEN NPUOPEKHbIX rO-
Cy#apCTB B OTHOLIEHUN CY[OB, HYXAaloLWwmxca
B MOMOLLK, @ TaKXKe NPU MOPCKMX NPONCLIECTBUAX
1 KopabnekpyLleHNaX B COOTBETCTBUY C OObIYHbIM
MeXAYHapOAHbIM NMPaBOM, MPaBOM MeXAYHAPOA-
HbIX 4OrOBOPOB 1 APYIMMI NCTOYHNKaMUN MeXIyHa-
pogzHoro npaga. [logpo6Ho 06cyKaatoTCA BarkHeN-
LUMe TOUKU B3aMOZENCTBUA Pa3NYHbIX MPaBOBbIX
PeXNMOB, B MEPBYI0 OUepeAb COOTHOLLEHNE MEXAY
KoHBeHuuenn OOH no mopckomy npasy 1982 roga
1 npasunamm MexgyHapoaHOW MOPCKOW OpraHu-
3aumm (MMO), a TakxKe Mexay OObIUHBIM MeXay-
HapOAHbIM MPABOM 1 MPaBOM MeXAYHapPOAHbIX
[OroBOpPOB, NYOGNNYHbBIM 1 YaCTHbIM NpaBoMm. B oT-
nnyre oT NMeloLLeNca NUTepaTypbl, KOTOpas B OC-
HOBHOM $OKyCMpyeTCA Ha OTAesNIbHbIX BOMPOCaXx,
TaKMX KaK MIHTEPBEHLIM, MeCcTa ybexuLLa, CnacaHme
1 NoAbEM 3aTOHYBLUMX CY[0B, B JAHHOW KHUIe UC-
Nonb3yeTcA CUCTEMHbIV NOAX0[, KOTOPbI NO3BO-
NAeT PaccMOTPETb IOPUCANKLNOHHbIE NPO6iEeMbl
NPUOPEXKHbIX FOCYJAPCTB Ha 13 3TaroB MOPCKOro
NPOVCLIEeCTBUA, NepepacTaloLLero B MOPCKYHO KaTa-
cTpody 1 B KOHEYHOM UTOre B KopabnekpyLieHue.



4. Mopckoe npaBo 1 npakTuKa wrata ®nopu-
Aa (7-e nzpa.). Noa pea. pegkonnernm LexisNexis.

LexisNexis Editorial Staff. (Ed.). (2022). Flori-
da maritime law and practice (7t ed.). LexisNexis.

Hap maHHbIM cegbMbIM M34aHMEeM KHUMU pPabo-
Tasia rpynna aBTOPOB U 3KCMEPTOB, a TakXe crneuu-
aNbHbIN KOOPAMHALMOHHbBIN KOMUTET. TO UAeasb-
HOe pPyKOBOACTBO A/ MPaKTUKYIOLWMX IOPUCTOB
wraTta OGnopuga c ynopom Ha 3aKOoHbI, NpeLiefeHT-
Hoe MpaBo 1 NPaBWA, XapakTepHble ANA WTaTa
®nopwuga. B aton Bceobbemniolen paboTe Takxe
NPUBOAATCA CCbINIKU HA NMPUMEHNMbIE <BTOPUYHbIE»
NCTOYHVIKM NpaBa, peaeparbHble 3aKOHbI 1 npeLe-
LOEHTHOE MPaBo, a TaKXKe MeXKAyHapOo[HOe NMpaBo.

5. «MopcKune 3aKoHbI»: MeXxXagucyunanHap-
Hble TeueHusA. Mog pea. U. BpeiBepmaH.

Braverman, . (Ed.). (2022). Laws of the sea:
interdisciplinary currents. Routledge.

B sTOI KHUre yuéHble 13 06nacTy NpaBea, reorpa-
bun, aHTPOMONOrNN 1 FYMAaHUTaPHbIX HAYK B chepe
3KOJSIOTMU PacCMaTPUBAOT BO3MOXKHOCTU KpUTUYe-
CKOro noaxofa K OKeaHy B NMpaBOBbIX NCCNefoBa-
HuAX. B oTnmume oT MOHYMeHTasibHOM KOoHBEHL MM
OOH no mopckomy npaBy, KOTopas npeacTaBnAeT
coboin egnHyt0 BCEOOBEMITIOLLYIO KOHCTUTYNPYIO-
LLt0 OCHOBY A1l perynupoBaHusa Bonpocos Mupo-
BOro OKeaHa, laHHasA paboTa npegiaraet AnHammny-
HO€e 1 MHOTOCTOPOHHEE UCCefOBaHNe NPaBOBOroO
perynvpoBaHuMA OKeaHOB. B aABeHaguaTy rnaBax
CcH6OpHUKa, NOCBALLEHHBIX COBPEMEHHbIM Npobne-
MaM OKEaHOB, KPUTNYECKM OCBELLAIOTCA pas3finyHble
TeMbl — OT F’MAPOTEPMASIbHBIX UCTOYHUKOB, KOHTU-
HEHTaNbHOrO LWesibda 1 MOPCKMX FreHETUYECKUX pe-
CypcoB o npubpexHbix coobuiecTs Bo OpaHuumy,
LWseunn, ®nopuge n ugoHesunn.

6. C. J1. JlotnaH. OxpaHa mopcKoun cpepgbl
1 MeXXAyHapopgHoe npaBo: NpaBoBoe obecne-
yeHue 6uopasHoo6pasnA 3a npegenamm Ha-
LVIOHaNIbHOW IOPUCANKLMNN.

Lothian, S. L. (2022). Marine conservation and
international law: legal instruments for biodiver-
sity beyond national jurisdiction. Routledge.

B aTom KHMre npeacTaBneH npoekT MexayHa-
POLOHOrO lopUANYECKN 0653aTeNIbHOrO JOKYMEH-
Ta (International Legally Binding Instrument (ILBI))
Mo oxpaHe 1 YyCTOMYMBOMY UCMONb30BaHUIO MOpP-
cKkoro 6uopasHoobpasus 3a npegenamv HaLmo-
HanbHow topucankumm (biodiversity beyond national
jurisdiction (BBNJ)). Pazpab6oTka ILBI moxeT cTaTb
MOBOPOTHbLIM MYHKTOM B MOPCKOM NMy6anyHoM npa-
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Be. B 3TON KHUre aHanm3npyroTCA OCHOBHbIE KOM-
noHeHThbl ILBI, Heobxoanmble anst 3PpPeKTUBHOTO
COXpPaHeHMA 1 YCTOMUYMBOro NCrnosib3oBaHua BBNJ.
B Hel nccnepytoTca noTeHUManbHble 061acT KOM-
npommcca, NockonbKy ycnex ILBI 6yaet 3aBucetb
OT NOAJAEPKKM MOLLHOTO 6/10Ka MOPCKMX AepaB,
rnaBHbIM ob6pa3zom CLUA, BennkobputaHum, Poccun,
Huaepnanaos, OpaHumn n AnoHMK. YuacTtne Kpyn-
HbIX MOPCKIX Aep»aB byaeT umeTb peluatoLLee 3Ha-
yeHue, NOCKOSbKY MMEHHO UX rpaxgaHe, KOMMNaHnm
1 MOPCKMe Cyaa UMeLoT GMHaAHCOBbIE 1 TEXHNYECKMe
BO3MOXKHOCTW 151 OCYLLECTBEHNA AeATeNbHOCTA
3a npegenamy HauMoHaTIbHOW IOPUCANKLMN.

7. Mopckne n TepputopuasnbHble CNOpbl
B lOxkHo-KunTaiickom mope: nonutnyeckue v npa-
BOBble acneKkTbl B 3noxy rocnogcrea Kuras. lNMopg
pea. n-Mxune XBaHnra, . OperTuHrema.

Hwang, Yih-Jye, Frettingham, E. (Eds.).
(2022). Maritime and territorial disputes in the
South China Sea: faces of power and law in the
age of China’s rise. Routledge.

B 3TOW KHMre NepeocmbIC/IMBAOTCA OTHOLLEHMSA
MeXay NONIUTUKOW 1 NPaBOM B 3MOXY FOCNOACTBA
KnTtaa nyTém aHanmsa nocnegHnx cobuitmin B KOx-
Ho-Kutanckom mope (KOKM). ABTOpbl nccnepytot
pasnnyHble MexayHapoaHO-MPaBoOBble NOAXOAbI
K CTaTyCy CMOPHbIX OCTPOBOB 1 CKan 1 nogpobHo
AHANU3MPYIOT CMOPHbIE KOHLEMLMW U NMOJIOKEHNS,
pelweHne Apbutparka no FOKM 2016 roga, a Takxe
SKOMNOrnYeckre, SKOHOMUYECKme 1 NoNNTUYECKNEe
NocnecTBYA 3TOMO pPeLleHns. ITa KHMra JOSKHa
nocnocob6cTBoBaTb 6onee copepx ateNibHOMY
1 NPOAYKTUBHOMY AMANOry o nepeceyeHunu, B3a-
MMOJENCTBUMN M B3aMMO3aBUCMMOCTM MOMUTUKM
1 npaBa B KoHTeKcTe OKM.

8. PykoBoacTBo Routledge no ynpaBnenuio
MOPCKMMU pecypcamMmu v rno6anbHbIM 3Konoru-
yeckum nsmeHeHusam. Mopg pea. M. x. Xappuca.

Harris, P. G. (Ed.). (2022). Routledge handbook
of marine governance and global environmental
change. Routledge.

MHorune 13 Hanbonee GpyHaaMeHTanbHbIX NO-
cnepcTBUin rnob6anbHOro M3MeHeHNA SKOMOornm
W, B YaCTHOCTW, U3MEHEHMA KN1MaTa, OTPa3ATCA
Ha okeaHax. Ype3BblualiHO Ba’KHO OLEHUTb pPosib
yrnpaBneHns MOPCKMMM pecypcamm s aganTa-
LMK K TaKMM NOCNEACTBMAM U UX CMArYeHua. B faH-
HOM BCceobbemIoLLeM PYKOBOACTBE NPeAcTaBeH
nofpobHbIA 0630p COBPEeMEHHbIX NPeACcTaBNeH
006 ynpaBneHny MOPCKMUN pecypcamm B KOHTEKCTe
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rMo6anbHbIX SKOJIOrMUYECKUX U3MEHEHNI. B nepBbIx
rnaBax ONMCbIBAOTCA MEXKAYHAPOAHOE NpaBo, pe-
YKUMbI VU NTMAEPCTBO B YNPaBIEHNM MOPCKMU pe-
cypcamu. 3aTem nccnepyeTca posib YacTHbIX CyOb-
€KTOB, BKJ1IOYaA YUYEHbIX, HENPABUTENbCTBEHHbIE
opraHusauunmn n kopnopauun. Cnegyrowmi pasgen
BKJIIOYAET HECKOJbKO rfaB, MOCBALWEHHbIX CXeMam
ynpaBfieHUs B PasfiNYHbIX MOPCKMX Cpeaax u pe-
rmoHax. B nocnepytoLmx rmaBax paccMaTpuBatoTCA
aKTyasibHble BOMPOChI B 06/1aCTV YNpaBieHUs Mop-
CKMMU pecypcamu.

9. C. bayreH. [NpaBoBoe perynupoBaHue cTta-
nuinHoro BpemeHm (7-e nsa.).

Baughen, S. (2022). Summerskill on laytime
(7t ed.). Sweet & Maxwell.

[laHHaA KHura — Begywana n obwenpusHaH-
HasA paboTa Mo Teme CTaJIMNHOro BpeMeHu. B Hel
BCECTOPOHHE OCBELLAOTCA BOMPOCHI, CBA3aHHbIE
CO CTaIMMHbIM BPEMEHEM U AeMepenKem Mo aH-
rnunckomy npasy. OHa ngeanbHO NOAXOAUT ANA
NPaKTUYECKUX CNeLnanncToB B JaHHON 061acTu.
B Hel npepcTaBneHbl NPUHLMNDI, exallne B OC-
HOBE perynnpoBaHua CTaIMAHOrO BPeMeHM, CTaH-
JapTHbIe YC/IOBUA, PerynnpoBaHmne nepepbiBos,
NPYOCTaHOBOK, AiIEMEePerKa, 3afePKaHnsa 1 Ancna-
Ya. B cegbMom n3gaHum TeKCT Hbi1 OOHOBNEH C yué-
TOM HOBbIX KJIlOUeBbIX CyfeOHbIX NpeLefeHTOoB.

10. B. lyaHb. MexxayHapogHo-npaBoBoui pe-
KNM MOPCKNX OXpaHAEeMbIX paliloHOB 3a npepfe-
namu HaLOHaNbHbIX LPUCAUNKLNIA: BbiABIEHNE
M ycTpaHeHue npo6enos.

Duan, W. (2022). The international legal re-
gime relating to marine protected areas in areas
beyond national jurisdiction: identifying and ad-
dressing gaps. Brill Nijhoff.

B aTOoM KHUre onpegenAalTCca «NapTucuna-
TVBHbIE», KKOMMNETEHTHOCTHbIE» U «reorpadu-
Yyeckue» Npobenbl B MeXAyHapoOaHO-NPaBOBOM
pexnme MOPCKMX OXpaHAeMbIX paioHOB (marine
protected areas (MPAs)) B 30Hax 3a npefenamm Ha-
LmMoHanbHoM topucankumm (areas beyond national
jurisdiction (ABNJ)), a Takxxe npegnaratotca nyTu
yCTpaHeHUs AaHHbIx Npobenos. OanH 13 BbIBOAOB
paboTbl 3aKNOYAETCA B TOM, YTO B paMKax AeNCTBY-
loLLel MeXXayHapoAHO-MpPaBoBOW 6a3bl oMNMcaHHbIe
npobesnbl MOryT 6bITb YCTPaHeHb! NULLb B OFPaHu-
YeHHOW CTeneH; ofHaKo byaywmn MexayHapog-
HbI IOPUANYECKN 00A3aTeNbHBIN JOKYMEHT (Inter-
national Legally Binding Instrument (ILBI)) no ox-
paHe 1 yCTONYMBOMY UCMOJIb30BaHWIO MOPCKOrO
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6uopasHoo6pa3us 3a npefenaMmm HauMoHanbHOM
topucamkuum (biodiversity beyond national juris-
diction (BBNJ)) BnosiHe MoXeT ObITb Mone3HbIM A5
[JaHHOro HanpaBneHus.

11. Mopckoe ny6anyHoe NnpaBo: HOpMaTUB-
HbIl KOHTEKCT M B3aMOCBA3b C APYyrumMn npa-
BoBbiMmU pexxumamu. Mox pen. H. Matu-Jlioka,
0. MeHceHa, J. NoxaHceHa.

Matz-Liick, N., Jensen, @., & Johansen,
E. (Eds.). (2022). The law of the sea: normative
context and interactions with other legal regimes.
Routledge.

HayuHas guckyccrsa o Cy>KeHUIM 1 pacLlupeHnm
AeNCTBMA MeXAYHAaPOAHO-NPABOBbLIX HOPM U Op-
raHoB MO yperynmpoBaHuio CNOPOB UMeET Kak Te-
OpeTnYecKoe, TaKk 1 NpaKTUYeckoe 3HavyeHne ans
MOPCKOro My6aIMYHOro NpaBa v ero B3avMOCBA3M
C APYrMM NHCTUTYTaMM MeXAyHapoaHOro npa-
Ba. /IHTEHCBHOE 1CNOSIb30BaHNE OKeaHOB B pas-
JIMYHBIX LEeNAx 1 NpodosiKaloLleecs paclumpeHmne
LENCTBUA MEXAYHAPOAHbIX HOPM, PEryNpYoLLmnX
pa3nunyHble BUAbI AEATENIBHOCTM C Pa3HbIX TOUEK
3peHna 1 ¢ pa3nuyHbiM GoKycom, TpebytoT Gonee
TLUATENIbHOW OLIEHKM TOTO, Kak MOPCKOe MybnnyHoe
NpPaBO COOTHOCUTCA C APYIVMM MHCTUTYTaMM MEX-
AYHapOAHOro npaBa, Kak MOXKHO NOAONTU K HOp-
MATVMIBHOMY KOHTEKCTY C TOUYKU 3peHunA Teopuu
1 MOKHO J1 aIeKBATHO Pa3peLlnTb MEXANCLMMIN-
HapHble NpobnemMbl. B 3Tol KHUre paccMaTpuBaeTcA
HOPMATMBHbIN KOHTEKCT MOPCKOro My6SIMYHOrO
npaBa 1 ero B3anMofencTemne ¢ pyrumm npaso-
BbIMU PEXMMAMW.

12. C. TanmoH. Ap6uTtpax no KOxHo-KuTair-
CKOMY MOPI0: OPUCANKLNA, [ONYCTUMOCTD,
npoueaypa.

Talmon, S. (2022). The South China Sea Ar-
bitration: jurisdiction, admissibility, procedure.
Brill Nijhoff.

B 31Ol KHMre paccmaTpuBaeTca Apbutpax
no lOxHo-Kntanckomy mopio mexkgy OuamnnmHamm
1 Kutaem, KOTOpPbIN NOAYUYUN WNPOKOE Npr3HaHne
B KauecTBe npeuefeHTHOro gena ana MOpPCKoro
ny6nnyHoro npasa. ABTOP yTBEPKAAET: HECMOTPSA
Ha TO, uTo B cocTaB TpubyHana BOLAN IOPUCTbI-
MeXAYHapOAHMKM C BblcOYanen penytaunen
1 6orateiilMm OMbITOM, MPUHATOE UM peLleHne
ABMAETCA OLWMOOYHBbIM. ABTOP MCCieayeT Kaxzablii
3Tan pa3brpaTenbCTBa U KPUTUYECKU OLLEHUBAET
KaK MaTepuansbl, npefcTaBneHHble QuannnuHamu,
Tak 1 peweHna TpubyHana. OH fOKa3blBaeT, uUTo



TpnbyHan He obnagan lpUCANKUMEN Ha pacCMo-
TPEeHMe Cnopa, a TakXKe UTo HeKOTopble 13 Tpebo-
BaHWU OUAMNNUH 6bIAN HEJOMNYCTHMbI, B TO BPEMSA
Kak noctaHoneHua TpubyHana cogepxanu npo-
LleccyasibHble HapyLleHus.

13. T. Alur, M. SwkpodT, [x. Kyk, A. Teinop,
k. O. Kum6ann, [l. B. MaptoBcku, J1. Jlambepr,
M. O. Crépnu. PeiicoBble yapTepbl (5-e nsg.).

Young, T., Ashcroft, M., Cooke, J., Taylor, A.,
Kimball, J. D., Martowski, D. W., Lambert, L., &
Sturley, M. F. (2022). Voyage charters (5" ed.).
Informa Law from Routledge.

JTa KHUra cuMTaeTcs Beayluen paboToli B 06-
NacTy pencoBbIX YapTepoB 1 NpeacTaBnaeT cobon
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Hanbonee NOsHbIN 1 JOCKOHANIbHO NPOAYMAHHbIN
aHanM3 faHHOro MHCTUTYTa. OHa perynapHo uu-
TUPYETCA B rOCyJapCTBEHHbIX N TPETENCKNX CYAax
1 ABNAETCA HaAEXHbIM PyKOBOACTBOM MO COCTaB-
NEHNIO N OCMapPVBaHMIO OTOBOPOB PpPaxTOBAHMUS.
YuTaTento npepnaraeTca nocTaTeMHbIA aHaANM3
[BYX OCHOBHbIX YapTepHbIX GOpM: CTaHAAPTHOTO
yaptepa «>xeHKoH» 1 npodopmsbl “Asbatankvoy”.
Kpome Toro, B KHMre noagpo6HO paccmaTpurBaloT-
cA 3aKOH 0 MOpCKol nepeBo3ke rpysos (CLUA),
laarckue u Maarcko-Bucbuinckne npasuna, npu-
BOAUTCA CPaBHUTENbHbIN aHaNM3 aHMIMACKOro
1 aMepPUKAHCKOro npaBa, a TakXe npenctaBieH
noApo6HbIN pa3fen no pelweHnam TpeTencKknx
CynoB. =
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V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Cartner, J. A. C. (2022). Cartner on the in-
ternational law of the shipmaster: on the new
command at sea (2™ ed.). Informa Law from
Routledge.

This book contends that command depends
on decision-making, and that shipmasters are not
provided sufficient, timely, relevant, and pertinent
information for command decisions. The book
proposes voyage planning follow the spacecraft
model of the USA’s National Aeronautics and Space
Administration, providing readers with a metric for
command. It constructively criticises the conven-
tions and management and is aimed at reducing
catastrophes by focusing on the hitherto elusive
human factor in the shipmaster. Cartner proposes
that command at sea be its own profession and dis-
cipline with those called to it specifically trained in
its intricacies. The insights the book provides are an
invaluable aid to decision making for the modern
civilcommander and anyone association with this
pivotal and essential profession.

2. Reynolds, F. M. B., Rose, F. D. (2022). Carver
on bills of lading (5*" ed.). Sweet & Maxwell.

This book offers exhaustive coverage of the na-
ture and uses of bills of lading and associated docu-
ments in commercial transactions, negotiations and
disputes. Key features: offers an in-depth analysis of
the use and operation of bills of lading and related
documents; discusses the nature of a bill of lading,
both as a receipt and as a contractual document;
explains the roles of each party to the bill of lad-
ing contract; covers the contractual effects that
follow a transfer of a bill of lading; examines bills
of lading as documents of title; explains how and
when third parties can be affected by bills of lading;
analyses the Hague and Hague-Visby Rules for the
international carriage of goods by sea in detail; of-
fers commentary on the Rotterdam Rules; includes
a new chapter on the Hamburg Rules.

3. Parlov, I. (2022). Coastal State jurisdiction
over ships in need of assistance, maritime casu-
alties and shipwrecks. Brill Nijhoff.
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This book offers a comprehensive analysis of the
rights and obligations of coastal States over ships
in need of assistance, maritime casualties and ship-
wrecks under international customary law, treaty
law and other international instruments. Important
regime interactions are discussed in depth, most
extensively the interaction between the 1982 Unit-
ed Nations Convention on the Law of the Sea and
regulations adopted at the International Maritime
Organization, but also between conventional and
customary law, public and private law. In contrast
to the existing literature that mostly focuses on
separate issues such as intervention, places of ref-
uge, salvage and wreck removal, this book takes
a systemic approach to consider from the coastal
State’s perspective jurisdictional problems at each
stage of a maritime occurrence, deteriorating into
a maritime casualty and ultimately into a wreck.

4. LexisNexis Editorial Staff. (Ed.). (2022).
Florida maritime law and practice (7* ed.). Lex-
isNexis.

The seventh edition of this book features the
contributions of a of a group of authors and ex-
perts, and well as a dedicated steering committee.
It is the ideal guide for Florida practitioners, with
a focus on Florida-specific statutes, case law, and
rules. The comprehensive source also cites to appli-
cable secondary sources, as well as federal statutes
and case law, and international law.

5. Braverman, . (Ed.). (2022). Laws of the sea:
interdisciplinary currents. Routledge.

This book assembles scholars from law, geogra-
phy, anthropology, and environmental humanities
to consider the possibilities of a critical ocean ap-
proach in legal studies. Unlike the United Nations'’
monumental Convention on the Law of the Sea,
which imagines one comprehensive constitutional
framework for governing the ocean, Laws of the
Sea approaches oceanic law in plural and dynamic
ways. Critically engaging contemporary concerns
about the fate of the ocean, the collection’s twelve
chapters range from hydrothermal vents through



the continental shelf and marine genetic resources
to coastal communities in France, Sweden, Florida,
and Indonesia.

6. Lothian, S. L. (2022). Marine conservation
and international law: legal instruments for bio-
diversity beyond national jurisdiction. Routledge.

This book provides a blueprint for an Interna-
tional Legally Binding Instrument (ILBI) for the
conservation and sustainable use of marine bio-
diversity beyond national jurisdiction (BBNJ). The
development of an ILBI could signify a pivotal turn-
ing point in the law of the sea. This book analy-
ses the essential components an ILBI will require
to effectively conserve and sustainably use BBNJ.
It investigates potential areas of compromise, as
the success of an ILBI will rely upon the support
of a powerful bloc of maritime States, principally
the United States, the United Kingdom, Russia, the
Netherlands, France and Japan. The participation of
major maritime powers will be critical as it is their
nationals, corporations and flag vessels that have
the financial and technical wherewithal to under-
take activities beyond national jurisdiction.

7. Hwang, Yih-Jye, Frettingham, E. (Eds.).
(2022). Maritime and territorial disputes in the
South China Sea: faces of power and law in the
age of China’s rise. Routledge.

This book rethinks the relationship between
power and law in the age of China’s rise by exam-
ining recent developments in the South China Sea
(SCS). The contributors explore different interpreta-
tions of international law on the legal status of the
contested islands and rocks and provide detailed
analyses of the contested concepts and provisions,
the 2016 ruling by the SCS arbitration tribunal, as
well as the environmental, economic, and political
impacts of the ruling. This book facilitates a more
meaningful and productive dialogue over the inter-
section, interaction, and interdependence between
power and law in the context of the SCS.

8. Harris, P. G. (Ed.). (2022). Routledge hand-
book of marine governance and global environ-
mental change. Routledge.

Many of the most profound impacts of global
environmental change, and climate change in par-
ticular, will occur in the oceans. It is vital that we
consider the role of marine governance in adapt-
ing to and mitigating these impacts. This compre-
hensive handbook provides a thorough review

V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

of current thinking about marine environmental
governance in the context of global environmental
change. Initial chapters describe international law,
regimes, and leadership in marine environmental
governance. This is followed by an exploration of
the role of non-state actors, including scientists,
nongovernmental organisations, and corporations.
The next section includes a collection of chapters
highlighting governance schemes in a variety of
marine environments and regions. Subsequent
chapters examine emerging issues in marine gov-
ernance.

9. Baughen, S. (2022). Summerskill on laytime
(7t ed.). Sweet & Maxwell.

Summerskill on Laytime, a key and established
title in this specialist field, comprehensively covers
laytime and demurrage under English law. Ideal
for practitioners in the field, this title presents the
principles behind laytime, the standard clauses,
interruptions, suspensions, demurrage, detention
and dispatch. The seventh edition updates the text
to take account of key case law.

10. Duan, W. (2022). The international legal
regime relating to marine protected areas in ar-
eas beyond national jurisdiction: identifying and
addressing gaps. Brill Nijhoff.

This book identifies the “participatory’, “com-
petence” and “geographical” gaps in the interna-
tional legal regime relating to marine protected
areas (MPAs) in areas beyond national jurisdiction
(ABNJ) and provides insight into how to address
these gaps. The book concludes that the gaps can
be addressed only to a limited extent under the
current international legal framework; however,
the prospective international legally binding instru-
ment (ILBI) on the conservation and sustainable use
of marine biodiversity beyond national jurisdiction
(BBNJ) might well make further contributions.

11. Matz-Liick, N., Jensen, @., & Johansen, E.
(Eds.). (2022). The law of the sea: normative con-
text and interactions with other legal regimes.
Routledge.

The academic discussion concerning the spe-
cialization and proliferation of international legal
rules and dispute settlement bodies has theoreti-
cal as well as practical relevance for the law of the
sea and its interaction with other parts of inter-
national law. The intensified use of the oceans for
different purposes and the ongoing proliferation
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of international rules addressing different activities
from different perspectives and with distinct foci
require a more thorough evaluation of how the
law of the sea relates to other fields of international
law, how the normative context can be approached
theoretically and if interdisciplinary interfaces can
be adequately addressed. This book discusses the
normative context of the law of the sea and the
interactions of the law of the sea with other legal
regimes.

12. Talmon, S. (2022). The South China Sea
Arbitration: jurisdiction, admissibility, procedure.
Brill Nijhoff.

This book examines the South China Sea Ar-
bitration between the Philippines and China,
widely hailed as a landmark case in the law of the
sea. Stefan Talmon argues that while the Tribunal
assembled international lawyers of the highest
repute and unrivalled experience, the case was
nevertheless decided wrongly. He examines every
step of the proceedings and critically engages with
both the Philippines’ submissions and the Tribu-
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nal’s rulings. He finds that the Tribunal was lacking
jurisdiction to decide the case, that some of the
Philippines’ claims were also inadmissible, and that
the Tribunal’s awards were tainted with procedural
errors.

13. Young, T., Ashcroft, M., Cooke, J., Tay-
lor, A., Kimball, J. D., Martowski, D. W., Lam-
bert, L., & Sturley, M. F. (2022). Voyage charters
(5* ed.). Informa Law from Routledge.

Widely regarded as the leading authority on
voyage charters, this book is the most compre-
hensive and intellectually-rigorous analysis of the
area, is regularly cited in court and by arbitrators,
and is the go-to guide for drafting and disputing
charterparty contracts. Voyage Charters provides
the reader with a clause-by-clause analysis of the
two major charterparty forms: the Gencon standard
charterparty contract and the Asbatankvoy form.
It also delivers thorough treatment of COGSA and
the Hague and Hague-Visby Rules, a comparative
analysis of English and United States law, and a de-
tailed section on arbitration awards. =
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